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Introduction
The European Union (‘EU’) is based on the principles of free movement of goods and persons. As a natural consequence, the EU has been contemplating the coordination between court proceedings within the Member States since 1968. This is how a first international convention concluded between six States provided rules determining when a judge may examine a dispute or must enforce a judgment in civil and commercial matters within an international context[footnoteRef:2]. Subsequently, it gave rise to various more specific regulations, applying to the majority of Member States. Among the European legislative arsenal, regulations in family matters hold a special place. With the rise of free movement in the EU and the wider phenomenon of globalisation, people have moved around and families of different nationalities have flourished. This implies more and more situations involving private international law. The case law of the Court of Justice of the European Union (‘CJEU’) testifies to the variety and complexity of matrimonial situations in an international context. When proceedings involve children, complexity intensifies even more: questions of parental responsibility, and in the worst case, abduction may arise.  [2:  1968 Brussels Convention on jurisdiction and the enforcement of judgments in civil and commercial matters, [1972], OJ L299/32] 

To help resolve these complex situations, the European legislator has successively adopted various texts[footnoteRef:3]. The last Regulation, Brussels IIb (‘Brussels IIter’ or ‘the Recast’, since it is a continuation of the Regulation Brussels IIa)[footnoteRef:4], now perfects the latter on jurisdiction, recognition and enforcement of decisions in matrimonial matters and the matters of parental responsibility, and on international child abduction[footnoteRef:5]. This regulation goes hand in hand with the legislative arsenal of the Hague Conference on Private International law. This includes in particular the Hague Convention of 25 October 1980 applicable in cases of international child abduction[footnoteRef:6] and the Hague Convention of 19 October 1996 on Jurisdiction, Applicable Law, Recognition, Enforcement and Co-operation in Respect of Parental Responsibility and Measures for the Protection of Children[footnoteRef:7]. [3:  Successively : Convention drawn up on the basis of Article K.3 of the Treaty on European Union, on Jurisdiction and the Recognition and Enforcement of Judgments in Matrimonial Matters [1998], OJ C221/2 ; Council Regulation (EC) 1347/2000 of 29 May 2000 on jurisdiction and the recognition and enforcement of judgments in matrimonial matters and in matters of parental responsibility for children of both spouses [2000], OJ L160/19 ; Council Regulation (EC) 2201/2003 of 27 November 2003 concerning jurisdiction and the recognition and enforcement of judgments in matrimonial matters and the matters of parental responsibility [2003], OJ L338/1]  [4:  Council Regulation (EU) 2019/1111 of 25 June 2019 on jurisdiction, the recognition and enforcement of decisions in matrimonial matters and the matters of parental responsibility, and on international child abduction (recast) [2019], OJ L178/1]  [5:  For further comments on the Recast : Sabine Corneloup, Estelle Gallant and Vincent Égéa, Divorce, responsabilité parentale, enlèvement international (Bruylant, 2023) ; Cristina González Beilfuss, ‘What’s New in Regulation (EU) No 2019/1111?’, Máire Ní Shúilleabhaáin, ‘An Overview of the Principal Reforms in Regulation (EU) 2019/1111 117, Giacomo Biagioni and Laura Carpaneto, ‘Children under Brussels II ter Regulation’, Vesna Lazić and Ilaria Pretelli, ‘Revised Recognition and Enforcement Procedures in Regulation Brussels II ter’, Mirela Župan, Christian Hoehn and Ulrike Kluth, ‘Central Authority Cooperation under the Brussels II ter Regulation’, all in (2020/2021) Vol. XXII Yearbook of Private International Law 95 ; Nigel Lowe, Costanza Honorati and Michael Hellner, Brussels II-ter – Cross-border Marriage Dissolution, Parental Responsibility Disputes and Child Abduction in the EU (Intersentia 2024) ; Ulrich Magnus and Peter Mankowski, Brussels IIter Regulation (Otto Schmidt 2023)]  [6:  Convention of 25 October 1980 on the civil aspects of international child abduction (HCCH 1980 Child Abduction Convention)]  [7:  Convention of 19 October 1996 on Jurisdiction, Applicable Law, Recognition, Enforcement and Co-operation in respect of Parental Responsibility and Measures for the Protection of Children (HCCH 1996 Child Protection Convention)] 

In the following sections, we will first briefly review the scope of the Recast (I), then address the innovations introduced since the Regulation Brussels IIa (II) and, finally, discuss the points on which the Recast remains silent (III).
I. Scope of Application
a) Scope of Application Ratione Temporis – When Does the Recast Applies?
Legal proceedings instituted since 1 August 2022 are governed by the Recast (article 100.1). This may seem clear but one may wonder when it can be considered that a legal proceeding is instituted[footnoteRef:8]. Article 17 answers this question by specifying the exact moment when a court is deemed to be seised. Mostly, a court is seised at the time when the document instituting the proceedings or an equivalent document is lodged with the court (article 17, (a)). If the document has to be served before being lodged with the court, the latter is seised at the time when it is received by the authority responsible for service (article 17, (b))[footnoteRef:9]. In both scenarios, the applicant must not subsequently fail to take the steps he or she was required to take to have service effected on the respondent or to have the document lodged with the court[footnoteRef:10]. The lodging of several applications during the same proceedings may also raise difficulties in the temporal application of the Regulation. The European Court ruled in a case where the application to obtain enforcement of a return order was after the date of entry into force of the Recast. In accordance with the provisions of Article 100.2, the Court held that the Regulation Brussels IIa shall still apply since the application to obtain enforcement must be considered as a stage in the return proceedings, which was initiated before the entry in force of the Recast by the request of a return order[footnoteRef:11]. The new Regulation also simplifies the circulation of decisions that are issued in the proceedings instituted as from 1 August 2022. The same applies to authentic instruments formally drawn up or registered and to agreements registered on or after that date[footnoteRef:12]. For proceedings instituted, judgments issued or instruments drawn up before the 1st of August milestone date, the former Brussels IIa Regulation continues to apply. [8:  This question also arises in lis pendens where it is crucial to establish the court first seised (article 20 of the Recast).]  [9:  The article envisages a third situation where the proceedings are instituted of the court’s own motion (article 17, (c), of the Recast).]  [10:  The actual fulfilment of the second condition is only taken into account for the purpose of validating the seizure, but not for determining the date of it. See Case C-173/16 M.H. [2018] ECLI:EU:C:2016:542, para 28.]  [11:  Case C-638/22 T.C., Rzecznik Praw Dziecka and Prokurator Generalny [2023] ECLI:EU:C:2023:103, paras 55 and 56]  [12:  Article 100 of the Recast. ] 

b) Scope of Application Ratione Materiae – The Ambit of the Recast 
The material scope of the Regulation has not changed significantly (except for ‘out-of-court divorces’, see below point II.d.). Maintenance obligations[footnoteRef:13] or liquidation of the matrimonial regime[footnoteRef:14] are still not covered by the scope of the Recast. For the practitioner, this implies the need to resort to multiple legal instruments depending on the point of law. Moreover, the various instruments do not always cover the whole reasoning of private international law (jurisdiction, applicable law, recognition and enforcement). Within the same procedure, the practitioner will have to juggle with European regulations, Hague Conventions and their national rules of private international law. For example, the Brussels IIb Regulation determines the court that has jurisdiction to hear divorce proceedings, whereas the Rome III Regulation governs the law that the designated judge must apply[footnoteRef:15]. [13:  Article 1.4, (e), of the Recast. Council Regulation (EC) 4/2009 of 18 December 2008 on jurisdiction, applicable law, recognition and enforcement of decisions and cooperation in matters relating to maintenance obligations [2009], OJ L7/1]  [14:  Council Regulation (EU) 2016/1103 of 24 June 2016 implementing enhanced cooperation in the area of jurisdiction, applicable law and the recognition and enforcement of decisions in matters of matrimonial property regimes [2016], OJ L183/1; Council Regulation (EU) 2016/1104 of 24 June 2016 implementing enhanced cooperation in the area of jurisdiction, applicable law and the recognition and enforcement of decisions in matters of the property consequences of registered partnerships [2016], OJ L183/30]  [15:  Council Regulation (EU) 1259/2010 of 20 December 2010 implementing enhanced cooperation in the area of the law applicable to divorce and legal separation [2010], OJ L343/10] 

c) Scope of Application Ratione Loci – Where Does the Recast Apply?
The Brussels Regulation was never intended to apply to Denmark and, since they left the EU, it no longer applies to the United Kingdom and Northern Ireland[footnoteRef:16]. As of 1 of January 2021, the United Kingdom courts no longer use the Regulation as a basis for international jurisdiction. Likewise British decisions and documents are no longer circulating on the basis of the Regulation[footnoteRef:17]. Although it could seem obvious that the Regulation no longer applies in the United Kingdom, it may still be relevant in the remaining Member States to disputes involving British nationals resident in a Member State. Indeed, under certain conditions, the Regulation also applies to nationals of third countries[footnoteRef:18]. [16:  Article 67 of the Agreement on the withdrawal of the United Kingdom of Great Britain and Northern Ireland from the European Union and the European Atomic Energy Community [2019], OJ C384/1]  [17:  For further information see Silvia Pfeiff, ‘« The show must go on »: quelles relations familiales internationales post-Brexit ?’ (2021) 2 Actualités du droit de la famille 52]  [18:  e.g. in divorce cases, the Regulation applies to non-EU defendants if they are habitually resident in a Member State.] 

II. Innovations
a) Forum Selection Clause
One of the most important contributions of the Recast is that it now allows the parties – and more precisely parents – to designate which judge has jurisdiction to deal with parental responsibility. Prior to Brussels IIb, the possibility already existed to extend the jurisdiction of the judge in charge of a divorce application to parental responsibility issues subject to certain conditions. This option has been replaced in the Recast by a true forum selection clause[footnoteRef:19]. For this clause to be valid, three conditions must be fulfilled[footnoteRef:20]. First, the child must have a substantial connection with the Member State of the elected judge. The Regulation gives examples of situations in which a substantial can be considered to exist[footnoteRef:21]. Secondly, the parents must have opted for the judge at the latest at the time the court is seised. If the choice of court arises in the course of the proceedings, they must have expressly accepted the jurisdiction[footnoteRef:22]. Finally, the choice must be in the best interests of the child. One may wonder whether this test will have any teeth, as parties will in any case have agreed with the jurisdiction of the court seised. [19:  If the parents opt for this choice of the judge, it is no longer possible for the case to be transferred to a court better placed to decide on the best interests of the child on the basis of article 12 of the Recast.]  [20:  Article 10 of the Recast.]  [21:  One of the holders of parental responsibility is habitually resident in that Member State; that Member State is the former habitual residence of the child; or the child is a national of that Member State (article 10.1, (a), of the Recast).]  [22:  Article 10.1, (b), of the Recast.] 

b) Strengthening Children's Rights
Like the previous regulation, Brussels IIb also aims at affirming the child’s rights[footnoteRef:23]. This may be illustrated by the fact that the choice of court clause is subject to compliance with the best interests of the child (as described in the previous paragraph). The Regulation further enshrines the right of the child to express his or her views in proceedings relating to parental responsibility[footnoteRef:24] and in 'return proceedings’[footnoteRef:25] (based on the 1980 Hague Convention). Moreover, if the best interests of the child have not been respected in the State which has made a decision on parental authority, the receiving State may refuse to recognise it[footnoteRef:26]. [23:  See the former article 11.2 of Brussels IIa Regulation about the hearing of the child.]  [24:  Article 21 of the Recast.]  [25:  Article 26 of the Recast.]  [26:  Article 39.1, (a), of the Recast.] 

c) Procedural Efficiency and Judicial Cooperation
In addition to strengthening the interests of the child, the new Regulation also seeks to implement swift and efficient procedures. This applies to divorce and parental authority, but especially to international child abduction. The Recast contains provisions such as the establishment of time limits[footnoteRef:27], emphasis on alternative dispute resolution methods such as mediation[footnoteRef:28], adoption of possible provisional or protective measures[footnoteRef:29], increased role of the central authorities designated in each Member State[footnoteRef:30], emphasis on co-operation between the courts and competent authorities in the different States concerned[footnoteRef:31], etc. which all strive to streamline proceedings and ensure that decisions are taken swiftly. [27:  Articles 23, 24 and 28 of the Recast.]  [28:  Article 25 of the Recast.]  [29:  Article 27.5 of the Recast.]  [30:  Articles 56bis, 79, 80, 81 and 82 of the Recast.]  [31:  Article 27.4 of the Recast.] 

d) Circulation of Out-of-Court Divorces
For some years, so-called 'out-of-court' or 'extrajudicial' divorces have flourished in Europe[footnoteRef:32]. States embracing such divorces offer their citizens the possibility to divorce without having to initiate a judicial procedure. Instead of going to court, the citizens can divorce with the assistance of for example a public notary or a civil registrar. It was uncertain whether Brussels IIa could be used for such divorces. Indeed, the Court had initially seemed to exclude them with the Sahyouni case[footnoteRef:33]. However, this case concerned the circulation of a religious divorce which the Court considered to be mere private agreements. The question of extra-judicial divorce per se had never been submitted to it. This has been clarified by the recent Senatsverwaltung für Inneres und Sport judgment (which still concerns the former Brussels IIa Regulation). The Court held that extra-judicial divorces fall into the definition of “decision”[footnoteRef:34]. The Recast merely confirms explicitly that it applies to such divorces.  [32:  e.g. Portugal, Italy, Spain and France.]  [33:  Case C-372/16 Soha Sahyouni [2010] ECLI:EU:C:2017:988, para 39]  [34:  Case C-646/20 Senatsverwaltung für Inneres und Sport [2022] ECLI:EU:C:2022:879, para 67] 

Further, the Brussels IIb Regulation defines a third category of documents (besides decisions and authentic instruments), namely, that of "agreements"[footnoteRef:35]. If out-of-court divorces fulfil the conditions of the definition, these agreements are recognised in the Union in the same way as authentic instruments[footnoteRef:36]. [35:  Article 2.2.(3), of the Recast : « a document which is not an authentic instrument, has been concluded by the parties in the matters falling within the scope of this Regulation and has been registered by a public authority as communicated to the Commission by a Member State in accordance with Article 103 for that purpose ».]  [36:  However, this free movement is limited to the recognition of the divorce itself. Measures ancillary to the divorce which would be included in the agreement do not benefit from this prerogative (e.g. the liquidation of the matrimonial property regime or maintenance obligations).] 

e) Enforcement of Decisions, Authentic Instruments and Agreements
The Brussels IIa Regulation had already abolished the exequatur procedure for two types of judgments that enjoyed a preferential regime, i.e. judgments on rights of access and on rights of return. For these types of decisions, the parties were not required to seek the intervention of a judge to obtain a declaration of enforceability. Such decisions were, upon certain conditions, enforceable in other Member States by operation of law. The Recast goes even further since the principle of enforceability by operation of law has been extended to all judgments. However, two conditions must be met in order for the actual enforcement of the decision, the authentic instrument or the agreement (since their regime is quite similar) to take place. First, the person concerned must produce several documents, including at least a certificate issued in the State that has delivered the concerned document[footnoteRef:37]. Second, the decision must not infringe any of the grounds of non-recognition listed in the Regulation[footnoteRef:38]. For instance, these include respect for public policy, the requirement of compatibility between several decisions, having proposed the hearing of the child, etc. Decisions on access and return enjoy a preferential regime since an application for enforcement may only be refused on two rounds[footnoteRef:39]. [37:  Articles 36 and 66 of the Recast.]  [38:  Articles 38, 39, 41 and 68 of the Recast.]  [39:  Only material a material error or omission or an irreconcilable decision may prevent recognition of these. Articles 48 and 50 of the Recast.
a material error or omission or an irreconcilable decision] 

III. Blind Spots
a) Absence of Forum Selection Clause in Divorce Proceedings
As explained (see point II.a. above), one of the most significant innovations brought by the Recast is that it now allows parties to elect a court in matters relating to parental responsibility. This freedom has not been granted in divorce matters[footnoteRef:40]. This difference of treatment is surprising for two reasons. First, parental responsibility matters necessarily involve a minor who deserves to be protected while this is not the case in divorce. One could therefore expect that parties’ autonomy would be broadened in divorce proceedings or at the very least become equivalent to that which prevails for parental responsibility – even if this autonomy has to be subject to protective measures for the weaker party (be it the other member of the couple, or the child). Secondly, the Rome III Regulation (which determines the law applicable to divorce) allows for a choice of law in this matter[footnoteRef:41]. It was therefore not unreasonable to expect that the European legislator would allow for greater freedom in divorce matters. Perhaps the extension was refused for fear of encouraging forum shopping in favour of Member States where the divorce proceeding is facilitated[footnoteRef:42]. Member States may also have considered that the broad grounds of jurisdiction in Article 3 of the Regulation, linked to the fact that they are alternative and not hierarchical, were sufficient to allow the spouses to go to the court of their choice. [40:  For more information on this topic, see : Agne Limante, ‘Prorogation of jurisdiction and choice of law in EU family law: navigating through the labyrinth of rules’ (2021) 17/2 Journal of Private International Law 334 ; Lara Walker, ‘Party autonomy, inconsistency and the specific characteristics of family law in the EU’ (2018) 14/2 Journal of Private International Law 225]  [41:  Article 5 of Rome III Regulation.]  [42:  However, it should be noted that making a forum selection clause for a state does not imply that the law of the forum (i.e. the law of the court seised), will be applied. Apart from formal procedural questions, there is nothing to say that this strategy would be worthwhile in order to avoid the material requirements of a national law.] 

b) Same-Sex Marriage
The Brussels IIa Regulation did not specify whether it also applied to the dissolution of same-sex couples. This has given rise to some hesitation among national courts on whether or not to apply the Regulation to same-sex couples[footnoteRef:43]. The problem could arise both when a court must decide whether it has jurisdiction to hear a case as when it considers whether to extend effects to a decision issued in another Member State. Since the adoption of Brussels IIa, other regulations relating to couples have been adopted and the same questions about their scope of application have arisen. These regulations have addressed the issue, at least on a theoretical level, by referring to national laws[footnoteRef:44]. In other words, if same-sex marriage is valid under national law, then it falls within the scope of the Regulation. Commentators expected that the Brussels IIb Regulation would adopt similar provisions. However, the Recast remains silent on this point. This is certainly linked to the fact it is complex to move explicitly on this subject as not all EU countries allow or recognise same-sex marriage. One could deduce from the silence of the text that it is a mean to foster national interpretation. But since other regulations adopted recently have come out explicitly in favour of national interpretation, one could, a contrario, interpret this silence as a rejection of such an interpretation. It is therefore difficult to draw a conclusion and it is still unclear whether Brussels IIb should apply to same-sex marriages. This situation places those couples in a situation of legal uncertainty. [43:  In Belgium, for example, this division can be found in the case law. One the one hand: Court of first instance Bruxelles 19 June 2013 (2013) 4 Revue@dipr.be 70, comment Patrick Wautelet. On the other hand : Court of first instance Bruxelles 6 March 2019 (2019) 3 Revue@dipr.be 146]  [44:  Recital 10 and article 13 of Rome III Regulation ; recital 17 of Regulation 2016/1103 (relating to matrimonial property regimes).] 

c) Absence of a Forum of Necessity
The doctrine of forum of necessity allows a state to claim jurisdiction in exceptional situations even though it is not normally competent according to the ordinary applicable jurisdictional criteria. This requires generally that proceedings abroad are impossible, for example because no state would have jurisdiction or would accept to take over the request. There exists no such rule in the Recast for conferring jurisdiction on another judge[footnoteRef:45]. However, in certain intractable but fortunately rare situations it may be that no Member State has jurisdiction or that the designated State does not allow the application to be granted. This may be the case, for example, if a judge considers that same-sex marriages are outside the scope of the Regulation (see point III.b. above): there is a risk that the court will decline jurisdiction[footnoteRef:46]. In these kinds of situations, one might think of applying national private international laws to help the spouses and find a ground of jurisdiction. However, this is not always possible under the Brussels IIb which sometimes exclude the application of national law[footnoteRef:47]. The difficulty is compounded by the absence of any possibility for the spouses to make a forum selection clause (see point II.a. above). In some cases, this cocktail implies a lack of possibility to refer the case to another judge. [45:  Compared to article 7 of Regulation 4/2009 (relating to maintenance obligations) and article 11 of Regulation 2016/1103 (relating to matrimonial property regime).]  [46:  e.g.: Court of first instance Bruxelles 19 June 2013 (2013) 4 Revue@dipr.be 70, comment Patrick Wautelet. In this case, the court still applied the national rules of jurisdiction (precisely, in order to invoke the forum of necessity that exists in Belgian law).]  [47:  In divorce matters, the Recast specifies (as did, albeit less clearly, its predecessor Brussels IIa, see Case C-501/20 MPA [2022] ECLI:EU:C:2022:619, para 84) that if the defendant is a national of a Member State or habitually resident there, only the jurisdictional rules of the Regulation can be invoked against him or her, to the exclusion of national rules. Compared to article 14 in parental responsibility matters.] 

Conclusion
Brussels IIb carries with it a number of innovations and advances. It largely continues the path taken by the Brussels Convention and the Brussels II and IIa Regulations. The latter had already gone a long way in laying the foundations for judicial cooperation and mutual trust and it was thus difficult with this Recast to go significantly further on all points. Nevertheless, commentators and practitioners had identified a number of problematic or deficient provisions and proposed possible solutions[footnoteRef:48]. Unfortunately, not all of them have been heard by the European legislator. The most critical points, in our opinion, concern the questions about the scope of application of the Regulation. Firstly, although the Regulation must be applied daily (and has been for more than twenty years) by the courts of the Member States, there are still uncertainties regarding its scope ratione materiae. Secondly, there is a lack of uniformity between the scopes of the different European regulations governing divorce, its accessories, parental responsibility and international abductions. This makes it difficult to articulate these different regulations, which are nevertheless destined to interact in the same procedure. [48:  Andrea Bonomi, ‘La compétence internationale en matière de divorce – Quelques suggestions pour une (improbable) révision du règlement Bruxelles IIbis’ (2017) 4 Revue critique de droit international privé 511 ; Laura Carpaneto, ‘La ricerca di una (nuova) sintesi tra interesse superiore del minore « in astratto » e « in concreto » nella riforma del regolamento Bruxelles II-bis’ (2018) 4 Rivista di diritto internazionale privato e processuale 944 ; Sabine Corneloup and Thalia Kruger, ‘Le règlement 2019/1111, Bruxelles II : la protection des enfants gagne du ter(rain)’ (2020) 2 Revue critique de droit international privé 215 ; Michel Farge, ‘Règlement Bruxelles IIter et principe de la désunion’ (2022) 7-8 Revue Droit de la famille 1 ; Jan Ole Flindt, ‘Die neue Brüssel IIb-Vo’ (2022) Neue Zeitschrift für Familienrecht 669; Stéphanie Francq, ‘Réforme avortée et réforme surprise : compétence et reconnaissance en matière de dissolution du mariage après la refonte du règlement Bruxelles IIbis, en particulier à propos des divorces non judiciaires’ in Stéphanie Francq and Sylvie Sarolea (ed), Actualités européennes en droit international privé familial (Anthemis 2019) ; Thalia Kruger and Liselot Samyn, ‘Brussels IIbis : successes and suggested improvements’ (2016) 12/1 Journal of private international law 132] 

Lastly, a new aspect of European construction could also be considered: the circulation between Member States of decisions, authentic instruments or agreements from Third states. Currently, the recognition of these documents is left to the private international law policies of each Member State. As a result, a European citizen (who therefore enjoys freedom of movement within the Union) who was declared divorced in a Third State will not receive a uniform response in the various Member States.
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