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FOREWORD

William T. Loris
Director-General
International Development Law Organization

he International Development Law Organization (IDLO) has been invested in

the discourse surrounding the rule of law since its founding in 1983. Over the

years the boundaries of the ‘rule of law field’ have expanded to the point where
it appears unspecific and even unmanageable at times. This volume adds constructively
to the ongoing dialogue by bringing together voices from several countries with unique
perspectives on legal reform and how it can effect positive change in transition and
developing countries.

Our mission at IDLO also speaks to the larger call for good governance in these
same countries. The rule of law is a key element of good governance. A well functioning
legal system is required to facilitate economic relationships and to unleash the universal
potential for self-improvement. The absence of such a system presents a fundamental
barrier to economic development.

Searching for Success: Narrative Accounts of Legal Reform in Developing and Transi-
tion Countries looks primarily at legal reform within the framework of international
assistance, focusing on ways to achieve success. Although the full impact of these recent
projects may be difficult to gauge for some time, the contextual sensitivity of their ap-
proaches seems to be of particular import. It is the first of what will be a series of vol-
umes on governance, law and development published by IDLO.

IDLO is grateful to the leading international practitioners and academics who con-
tributed their work and to the editor of this volume and the IDLO General Counsel,

Thomas E. McInerney, for conceiving and bringing this project to fruition.
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INTRODUCTION

Thomas F. McInerney

eform of law and legal institutions is at the forefront of many discussions

of contemporary international affairs. I say international affairs rather than

international development because the debate has broadened significantly.

While development remains a central focus, other reasons for improving
law and legal institutions are increasingly being recognized. Such reasons will affect
the focus and design of reform programs, the level of support donors provide, and the
prospects for success. The diverse rationales and approaches to legal and associated
institutional reform raise the question of whether we can consider all of these areas as
a single field.!

WHY LAW REFORMz

n contemporary parlance, efforts to improve law and related institutions are
frequently referred to as rule of law promotion.? Discussions of rule of law
promotion have focused on rule of law assistance (ROLA) programs, which are
typically considered the provenance of bilateral development agencies and multi-
lateral development banks (MDBs).? By conceiving of these activities in such a lim-
ited way, one may fail to consider the true breadth of international efforts to bring

about improvements in legal, regulatory and judicial systems in developing and
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transition countries. While development is certainly one important policy goal for which
legal reform has been prescribed, in the contemporary context there are a variety of policy
goals legal reform has been called to advance. Among these goals, six stand out. These
include legal and judicial reform to (1) promote economic development, (2) uphold the
rights of poor people and reduce poverty, (3) improve security, (4) protect human rights
and enhance criminal justice, (5) further harmonization and achievement of international
regulatory standards, and (6) contest globalization or advance the aims of popular social
movements. These categories are not iron clad and may overlap in certain instances, how-
ever, they are useful in identifying the different rationales that have generated international
legal and judicial reform activities.

Efforts to promote the rule of law have addressed a variety of state and social institutions.
To illustrate concretely the way law reform programs differ depending upon the ends they serve,
in discussing each of the goals cited above, I highlight how actors seeking to advance such goals
approach the reform of the judiciary. Analyzing the diverse rationales also helps refine and temper
the conception of a “rule of law movement” by pointing out the different interests and diverse
constituencies supporting particular legal reform activities and the potential incommensurability
of different agendas when it comes to implementation.

Economic Development

The importance of rule of law to economic development is probably the most cited justifica-
tion for promoting law reform. In popular accounts the link between strong legal systems
and economic development has become an article of faith. The centrality of economic justi-
fications for promoting legal reform owe much to developments in the field of institutional
economics by thinkers such as Douglass North, Mancur Olson, and Barry Weingast. Bilateral
development agencies and international financial institutions have united around the con-
cept of rule of law and have been among the principal supporters of international assistance
for this purpose.’ Because the mandate of these institutions is rooted in economic develop-
ment, they have tended to view legal reform as part of a package of reforms oriented to the
development of market economies. Given the scale of assistance provided to this sector by
these agencies, it is wrongly perceived that economic development is the foremost rationale
for legal reform assistance, when, as described in this chapter, it is one of many. To advance
economic development goals, donors fund reform of regulations, regulatory institutions,
commercial courts, and commercial and investment law. Judicial reform programs tend to
address general improvements in the competency of judiciaries and the speed of procedures.
In certain instances they directly target commercial courts and their competency to address
commercial cases. The emphasis on judicial reform in these areas is on property and contract
enforcement.

12 SEARCHING FOR SUCCESS: Narrative Accounts of Legal Reform in Developing and Transition Countries
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Poverty Reduction and Pro-Poor Legal Reform

In recent years, thinking on economic development priorities has led to the emergence of a new
policy goal that emphasizes legal reforms that serve the poor directly. Proponents of this approach
disavow the logic implicit in market-led development policies that a rising tide lifts all boats. In-
stead, proponents of pro-poor or poverty reduction legal reform put the immediate needs of the
poor front and center to advance reforms that can benefit poor people directly. Such approach is
sometimes referred to as a “human” or “rights-based” version of development.® The emergence of
this model results from increasing recognition that human rights violations such as the denial of
access to resources, services, or opportunities and overt discrimination constitute root causes of
poverty.” Generally speaking, programs employing this approach privilege formal dispute resolu-
tion procedures, such as courts, over less formal alternatives, such as alternative dispute resolu-
tion (ADR) or customary mechanisms.® While some observers dispute the degree to which this
approach has redirected the priorities of the MDBs, it does represent a distinct policy goal that
has led to new types of legal reform programming.” Examples of legal reforms that take such an
approach include projects designed to allow poor or indigenous peoples to bring legal actions to
uphold their rights and programs to allow poor people to secure tenure over their land. In the ju-
dicial reform context, efforts have centered on access to justice, involving removal of impediments
to bringing legal actions without legal representation and providing access to free or inexpensive

legal services, including legal aid programs for indigent criminal defendants.

International Security

The third policy goal arises from concerns over international security given international terror-
ism, transnational criminality, and military conflict. As a result of such threats, states and inter-
national institutions are devoting greater attention to strengthening domestic legal institutions to
enhance international and domestic security.'’ The report of the Secretary General’s High Level
Panel on Threats, Challenges and Change'' offers a clear exposition of this policy goal.'? Accord-
ing to this report, the most significant threats to peace and security in the modern world are
transnational organized crime, terrorism, and civil conflict. Criminal justice and policing institu-
tions can serve as the best mechanisms for controlling groups seeking to undertake terrorist acts
or other international crimes. Yet given the frequent cross-border dimension of such criminality,
cooperation between national authorities themselves and with international law enforcement ac-
tors is vital. For state authorities to fulfill this role, the report posits that states must achieve levels
of competency, reliability, and integrity such that other states and international actors may rely on
their abilities to investigate, incarcerate, prosecute, and transfer suspected offenders."> Consistent
with this rationale, bilateral and multilateral organizations have sought to improve state capac-
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ity in institutions ranging from prosecutor’s offices and courts to customs authorities and coast
guards. In the area of judicial reform, attention is devoted to improving processes of mutual legal
assistance, forensics, asset tracing and recovery, criminal law standards, and general competency
of judges.

This policy goal also explains in part the growth in peacekeeping operations. Since the end
of the Cold War, the number of such operations undertaken by the UN has skyrocketed. One
can no longer speak of the role of law in development without considering experience in peace-
keeping operations. In contrast to earlier peacekeeping operations in the post-World War Il era,
which were focused primarily on preventing hostilities from occurring, today’s peacekeeping
operations involve broader development goals of building institutions to protect human rights
and support rule of law, including training police forces, providing electoral assistance, and
creating the basic institutions of self-government.'* In addition to the judicial reform programs
cited above in relation to transnational criminality, post-conflict judicial reform has involved
efforts to clarify the relevant body of law in new states, basic skills training for new cadres of
judges, building physical court facilities, creation of national training institutions, and subject-

specific education.

International Legal Obligations

A fourth policy goal for which legal reform has been employed arises from obligations states
incur through international legal instruments, harmonization processes, or mutual recognition
accords. The influence of international norms driving domestic reform is critical to understand-
ing the environment in which legal reform takes place today. Indeed, under conditions of glo-
balization the number and scope of international legal instruments have grown substantially.
As Kahler and Lake have written, “globalization rests on the decisions of national governments
to open their markets to others and to participate in a global economy.”*> Such decisions hold
implications for nearly all areas of states’ legal, regulatory and judicial systems. Decisions to open
domestic economies to outside investment and reconfigure regulatory and legal systems to align
with international legal obligations, have dramatically altered the incentives that bear on state
receptivity to legal and judicial reform. To understand the environment and prospects for legal,
judicial and regulatory reform in developing countries, we must move away from the narrow
consideration of law and development or rule of law assistance and embrace a wider conception
of this space.

Examples of the influence of international legal obligations on states include the require-
ment that states implement specific legal norms such as those arising from the OECD or United
Nations conventions on bribery." In these and treaties on subjects ranging from human rights
to nuclear safety, states have become subject to monitoring and peer review procedures to verify
their compliance.” In the context of the European Union, compliance with the Acquis Com-
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munautaire drives regulatory harmonization and requires states to undertake significant legal
reforms and institutional restructuring.'® Also important are mechanisms by which the European
Commission and European Court of Justice push states to fulfill their obligations to implement
and enforce EU directives and regulations.

Similarly, the World Trade Organization and regional trade agreements prescribe principles
that prohibit discriminatory and trade distorting measures and require states to eliminate laws
violating those standards as a condition for membership or in response to a challenge from an-
other state. Finally, in certain instances, instead of outright harmonization, states have defined
broader standards for mutual recognition. Implicit in such mechanisms is the requirement that a
given regulation satisfy minimum standards of substantive acceptability to the respective states.
Yet while international legal norms and regulations in themselves necessitate changes in domestic
legal orders, policy-makers ought to also factor in the influence of such mechanisms on defin-
ing the overall governance and legal environment in which states currently operate. As posited
by many contemporary legal scholars, the international community is witnessing the creation
of a new global legal order in which states constitute one level in a more complex network of
governance relationships. The development of this global system means that the development
of domestic legal systems is inherently affected by global influences. Judicial reform to facilitate
harmonization has focused on the capacity to engage in domestic enforcement of international

legal norms in the diverse areas to which such norms relate."

Human Rights and Criminal Justice Reform

Legal reform has also been employed to promote adherence to international human rights stan-
dards and reform of criminal justice institutions. Improving the practices of domestic judicia-
ries, law enforcement, penal institutions, and militaries is seen as crucial for protecting human
rights. Efforts must be directed to preventing violations and encouraging enforcement of human
rights standards. Previous techniques ranged from capacity building to, as Jim Goldston high-
lights in this volume, public interest litigation and advocacy. Although civil society groups and
international institutions may share an underlying commitment to human rights, they generally
differ in their approaches. The former are more likely to make demands and further popular
resistance to state human rights practices, while the latter are likely to take more diplomatic ap-
proaches involving training and technical assistance. Areas in which reforms have been directed
include criminal justice institutions, criminal courts, and police and law enforcement institu-
tions. Judicial reform to advance human rights and criminal justice standards includes efforts
to educate judges on such matters, improve judicial skills to deal with professional tasks such as
assessing evidence and taking testimony, and implement process improvements to reduce delay
and pretrial detention. Likewise, civil society groups have used public interest litigation to force
courts to uphold human rights norms.

INTERNATIONAL DEVELOPMENT LAW ORGANIZATION 15
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Advancing Popular Social Movements

The use of law and legal reform in struggles connected to globalization is an interesting addition
to the dominant focus in the rule of law promotion field on working with state institutions col-
laboratively to achieve legal reform. In contrast to previously discussed approaches, which tend
to assume the legitimacy of existing political authorities, social movements frequently gain their
identities through opposition to such authorities and actively work to change and even undermine
them. As applied by social movements, law becomes a tool of resistance.” Such groups may seek
to employ law as a tool for political as well as legal change, use law outside of traditional legal fora,
or employ untraditional tactics of agitation in presenting their claims before formal tribunals.”!
Examples of such use of law include public interest litigation, contestation before media, direct
appeals to state authorities, and information campaigns designed to stimulate a desire for the full
attainment of universally-recognized human rights among local populations. Groups seeking to
use law in this manner target courts through advocacy and media campaigns, campaign against
judicial corruption, and seek to educate judges through the advancement of novel legal theories
or new interpretations of the law.

One aspect of social groups’ use of legal instruments to effect political and legal change is at-
tributable to the unique circumstances surrounding the emergence of multiple legal orders under
conditions of globalization. The shift of the locus of political decision making to international fora
has created opportunities for political minorities to achieve victory by changing venues. Activists
can use legal mechanisms at one level to effect change on another one.? Further, the opportuni-
ties for such contestation have increased as a result of “vertical and horizontal growth of interna-
tional legal norms in such areas as human rights, indigenous people’s rights, and environmental
and sustainable development.”® In addition to such substantive enactments, new fora, such as the
inspection panels of the international financial institutions, the internet, NGO watchdogs, and
specialized panels set up by international agreement, are now available to hear legal grievances.
By working at both international and domestic levels, these movements may compel state actors
to adhere to international or domestic legal norms, thereby affecting the development of domestic

legal orders.

PROBLEMS

There are a number of problems raised by these diverse approaches. I will highlight four.
1) Effectiveness

Lingering doubts have been raised with respect to the effectiveness of international development
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efforts and how they coincide with rule of law promotion specifically. To understand the efficacy
of rule of law promotion we must address two issues: (a) how does legal reform occur in general,
and (b) can it occur through exogenous intervention? The essays in this volume address these
questions. As the conclusion to this volume suggests, unraveling the causal chains and isolating
causal factors in something as complex as legal reform may require further work to achieve both
the breadth and depth of understanding needed to answer these questions definitively.

2) Hard Choices: Form over Substance

Problems arise from the tension between form and substance in the economic development and
human rights and criminal justice legal reform agendas. Understanding this conflict requires a re-
view of thinking on economic development and law. According to much current thinking on the
role of law in economic development, predictability is a hallmark virtue of any legal system. Since
it is frequently posited that foreign direct investment is responsive to the extent to which legal
systems function in accordance with known standards, predictability becomes a critical priority
in this analysis. Studies such as the International Finance Corporation’s Doing Business series rank
the conduciveness of countries’ environments for private sector development by placing signifi-
cant emphasis on predictability of courts and bureaucracies. In a different context, the American
Supreme Court Justice Antonin Scalia captured the essence of this understanding when he wrote
that “there are times when it is better to have a bad rule than no rule at all.”** On this view, effi-
ciency and predictability are considered the chief elements of successful economies.

Playing out the logic of this view, uncovers significant implications. By reducing the attri-
butes of a legal system to standards of predictability and expectation interests of contracting par-
ties, we risk relegating the question of substantive justice to second-class status. If predictability
becomes the hallmark virtue of a legal system, do we imply that a society could maintain substan-
tively unjust policies? So long as procedural regularity was maintained, would we deem the legal
system acceptable? By viewing legal systems primarily through the eyes of an economist, we may
be neglecting the demands of substantive morality. Human rights and criminal justice concerns
come to be seen as subsidiary to goals of efficiency.

Here we arrive at the familiar philosophical problem of consequentialist versus duty or
rights-based theories of justice. Are individual civil liberties of secondary importance when
weighed against property and contractual rights?** How do we sort out the relative priorities?
Does the right precede the good (efficiency) or vice versa? Even a cursory reading of the litera-
ture of human rights organizations and international financial institutions shows that they are
focused on different priorities. While these priorities may not be mutually exclusive, one can also
envision cases where competing concerns result in greater emphasis being placed on efficiency
over human rights.

Both the High Level Panel’s and the Secretary General’s In Larger Freedom reports deal with
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the efficiency versus human rights problem by arguing for the reciprocal interdependence of se-
curity, human rights, and development. The reports are important for articulating an emergent
unified agenda of development, security, and human rights. Cutting across the In Larger Freedom
report’s core agendas—cast as Freedom from Want, Freedom from Fear, and Freedom to Live in
Dignity—is an emphasis on law. Indeed, the report makes the claim that the Millennium De-
velopment Goals (MDGs) will be indefinitely jeopardized if collective action is not imminently
taken on the security, rule of law, and human rights fronts. As evidenced by the prevalence of on-
going violent conflict in lesser-developed countries, the report points to chronic poverty and the
phenomenon of weak judicial and security institutions as fundamentally linked. The discussion
of legal norms, a hallmark of international justice, is essentially divided between international
peacebuilding mechanisms and the development of sound judicial and law enforcement institu-
tions within states. The former encompasses compliance with international conventions on trade,
human rights, arms control, law enforcement activities to counter terrorism and organized crime,
and growing peacekeeping capacities.

In the chapter of the In Larger Freedom report entitled “Freedom to live in Dignity”, the Sec-
retary-General references the UN Member States’ stated commitment in the Millennium Declara-
tion to spare no effort to promote democracy, strengthen the rule of law, and promote respect for
all internationally recognized human rights and fundamental freedoms.”” Legal reforms take on a
multitude of purposes in the context of the MDGs. Foremost is the judiciary’s role in maintaining
peaceful political interactions and normalizing state institutions in post-conflict environments.
Likewise, effective and transparent judicial and law enforcement institutions are held as funda-
mental to the protection of individual human rights and the predictable practice of justice. In
this respect the document enshrines human rights as morally imperative as well as fundamental
to prosperity in all societies. The main tenet of this argument is that it is indefensible to pursue
an agenda of eradicating poverty and enhancing global security while human rights violations go
unchecked.

These discussions represent a turning point in defining a more holistic basis for promoting
the rule of law. Whether the diverse agendas can be reconciled in practice remains to be seen.
Clarifying and resolving the tension between these goals must be a priority henceforth for the
international community.

3) Resource Constraints

An additional question that affects the prospects of international rule of law assistance is the
question of resources. As arguments for “good enough” governance suggest, the great should not
become an enemy of the good.? Similarly, in recognition of the impossibly broad range of sub-
stantive and formal legal concepts falling under the rubric of rule of law, Randall Peerenboom

has advanced a distinction between a “thin” and “thick” rule of law.?® Thin rule of law involves
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ensuring formal consistency, procedural fairness, security, and some legitimacy for the state,
whereas thick rule of law pertains to defining the details of the arrangements of the economic
and political systems and the choice between more individualistic and more collective notions
of human rights.”® The notion is analogous to the Ronald Dworkin’s distinction between a con-
cept, such as equality, and a particular conception of such concept, such as programs to accord
preferences to persons suffering the effects of latent discrimination.’’ Peerenboom argues that
distinguishing between these two notions of rule of law can help clarify areas in need of reform
and observe the relationships between the various elements.’? In states with scarce resources,
requirements to devote great efforts to comply with international economic treaties, such as
the WTO TRIPs Agreement, may compromise their abilities to address issues of more press-
ing concern such as protection of fundamental human rights.”* Likewise, some scholars have
argued for prioritizing the establishment of clear rules (a relatively low cost affair) as opposed
to building effective institutions (a more costly affair) to enable economic development to take
hold.** Moreover, as Tom Carothers has noted, there is a threshold problem insofar as every state
experiences problems of corruption, dishonesty, and inefficiency. It is thus difficult to identify
the point at which such shortcomings undermine development. Arguments for accepting less
than perfection are consistent with the sensible notion that conditions of radical insecurity and

injustice can certainly impede growth prospects but that “getting growth going”*

can occur un-
der less than perfect conditions. Such view does not require that standards be lowered but only
that pragmatism and realism require a recognition of the inability to achieve large scale systemic
change overnight. While helping us to refine judgments about the relation of institutions to de-
velopment, these views also bear particular relevance when approaching the reestablishment of

law and institutions in post-conflict settings.

4) Politics

The question of politics (or “political will”) and power configurations are just beginning to be
given adequate attention among aid agencies. Achieving high standards in a legal system requires
equilibrium to exist in the political realm and further requires leaders to view it as within their in-
terest to adhere to the law and apply power within formal systems of justice.*® Failure to achieve a
working equilibrium and balance of political power makes it virtually impossible to create a legal
system with the degree of autonomy necessary to ensure fidelity to the law. As I. Sdnchez-Cuenca
has written, “institutional facts” (e.g. that one becomes President by achieving the requisite num-
ber of votes) must become sufficiently unquestionable to prevent the raw application of power or
brute force from determining political outcomes.?” For the impact of rule of law assistance to be
adequately studied and understood, there must be clear criteria for distinguishing between futile
and feasible engagements. If donors become increasingly serious about achieving demonstrable

results from rule of law assistance, then it seems likely that over time they may become more se-
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lective as to the countries in which they will fund legal and institutional reform activities. Given
the varied rationales supporting rule of law assistance discussed above, it appears unlikely that

support for legal reform will simply dry up across the board.

SUMMARY

here are many challenges in reconciling these competing objectives and addressing these

problems, yet there is an overriding sense in international affairs of the necessity to

strengthen legal and governance systems in today’s world. Realizing the goal of strength-
ening such institutions represents a challenge for existing and emergent governance institutions.
While today’s world differs from the Westphalian interstate system as understood even in the
Twentieth Century, “the state remains the locus of governance in a galaxy of increasingly inter-
linked institutions of governance above and below it.”*® State institutions are indeed key building
blocks for the international system.* In recent years such understanding has received validation in
international policy settings, particularly in the UN. Despite the centrifugal force towards vertical
structures for international decision making and governance today, the international community
finds itself in the paradoxical position of turning our attention back towards states in carrying out
the work arising from such structures. Domestic actors and institutions provide domestic anchors
to international institutions.

Support for this view derives in part from international relations scholarship. In debunking
some of the more hyperbolic claims about globalization—such as the view that nation states are
declining in importance or constrained in their ability to formulate policy—such scholarship has
provided further evidence for the continued importance of states.* It is thus becoming appar-
ent that the integrity of the interstate system rests on strong states as does the maintenance of
conditions favorable to material well-being and human rights. This understanding is particularly
evident when considering the work of the UN in rebuilding legal systems in countries recovering
from armed conflict.

CONTRIBUTIONS

he starting point of this book is the seemingly simple proposition that legal reform has
already taken place. Contrary to the skepticism with which some have greated the so-
called “rule of law movement”, history—even contemporary history—tells us of numer-
ous examples of legal reform that have worked.*' The rationale for this book was to identify legal
reform success stories and to try to understand what accounts for such favorable outcomes. The
cases compiled offer interesting insights from leading practitioners in the field. They also show
the diversity of approaches, methodologies, and factors contributing to legal change. The pieces
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speak to all six of the rationales for law and legal institutional reform described at the outset
to: (1) enhance economic development, (2) reduce poverty, (3) improve security, (4) promote
implementation of international legal instruments, (5) uphold justice and human rights, and (6)
advance social movements’ objectives.

The piece by Goldston shows how an activist approach, designed to use legal institutions to
promote social justice and human rights, can be highly effective. He shows how public interest
legal advocacy organizations, often overlooked by the institutional focus of much development
assistance, constitute key players in the effort to promote legal reform. He concentrates his discus-
sion on litigation as a tool for effecting legal change. Indeed, experience drawn from litigation
in contexts as diverse as the U.S. civil rights struggle to Indian property rights struggles offer
some precedent for such approach. As experience shows, using legal resources to effect change in
this manner, requires creative thinking. It requires questioning the seemingly “plain meaning” of
statutory or constitutional texts or precedents. Goldston identifies how, in addition to enforcing
rights claims or changing legal precedent, litigation can catalyze broader social forces. Because
recourse to the judiciary requires litigants to make clear arguments regarding the interests of
specific individuals, it can focus public attention on issues in a powerful manner. To ensure that
public interest litigation achieves this broader impact, Goldston highlights the need to engage lo-
cal communities and media outlets.

Michel Nussbaumer highlights the manner in which information in the form of metrics
gauging the status of law reform efforts can mobilize political and technocratic efforts to un-
dertake such reforms. He describes the European Bank for Reconstruction and Development’s
(EBRD) methodology for ranking the status of countries’ law reform efforts in terms of the law
on the books and the functioning of the law, which in turn are used to generate combined country
ratings. He highlights the manner in which the publication of negative information on the status
of Poland’s law and procedures relating to secured credit galvanized Polish technocrats to seek
international assistance to undertake related law reform. The lesson from this experience is that,
with the requisite political will, state actors may attempt to undertake legal reform in response to
objective analyses that expose deficiencies in existing law and institutions.

When dealing with entrenched prejudices or widespread misconceptions, which exist in the
area of racial or gender discrimination, seeking to address state institutions directly may be an
inappropriate way to bring about legal reform. Lelia Mooney Sirotinsky documents a program of
graduate education on gender and the law designed to address discrimination against women in
Guatemala. Through legal education, this program sought to create a community of legal prac-
titioners and state officials who could take leadership roles in promoting wider understanding
of women’s rights within their institutions or among society more broadly and thus ensure sup-
port for such rights in their work. While gender violence and injustice persists in Guatemala, the
program’s success in changing curricula in law schools holds the possibility of long term social
and legal change.

Raza Ahmad and Doug Porter’s piece situates the significant judicial reform program for
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Pakistan in the broader context of the policies of international financial institutions over the past
20 years. At $300 million, the Pakistan program was significant for its scale and ambitiousness.
Ahmad and Porter trace the intellectual history of international assistance for legal reform up to
the present day. Situated in the context of international development policy today, the authors
draw important lessons from this work. Specifically, they show that despite the application of
massive resources, embedded actors resistant to change may thwart reform efforts. They implicit-
ly ask, if $300 million in external support to justice sector reforms in Pakistan could not overcome
institutional opposition to certain reforms, what could?

Erica Harper describes the legal and institutional constraints in developing effective dispute
resolution procedures growing out of significant human rights and humanitarian law violations.
Using the experience of transitional justice in East Timor between 1999 and 2002, Harper pro-
vides an overview of the three judicial and quasi-judicial mechanisms established to respond
to the human rights violations and breaches of international law that occurred there. She ar-
gues that experience with other international criminal justice tribunals has shown the need to
utilize domestic adjudicatory mechanisms, particularly where there are a significant number of
perpetrators involved. At the same time, using domestic mechanisms to respond to such cases,
may burden fragile domestic legal systems. How to build capacity in legal systems with poor hu-
man capital endowments presents a significant challenge for this approach. Harper contends that
teamwork and mentoring between international and local criminal justice professionals involved
in prosecuting international crimes in such situations may allow the fulfillment of both short
term priorities of ensuring swift and proper justice for international crimes and long term devel-
opment goals.

Ahmad Kumar Hazra describes deficiencies in the current Indian court system and recent
efforts to improve case flow management and overall performance. His piece reflects a law reform
practitioner’s understanding and experience and offers a roadmap for addressing the particular
issues giving rise to delay in Indian courts. He draws from international experience in judicial
reform, particularly in relation to efforts to reduce backlog and delay in common law countries.
To the extent that these issues have been faced by most if not all common law judiciaries, there is
reason to believe that such reforms can work in the context of developing countries.

Understanding the dynamics and processes by which legal norms developed in international
agreements are implemented domestically is important to understanding prospects for legal re-
form today. This volume offers three contributions that speak to this phenomenon in the fields of
biodiversity, gender equality, and biosecurity. While each piece deals with the question of imple-
mentation of international agreements, they also touch on the application of international legal
norms by domestic groups seeking to contest or shape globalization.

Marjan Radjavi takes domestic implementation of the Convention on the Elimination of
All Forms of Discrimination Against Women (CEDAW) as the focus of her chapter. She uses Ar-
gentinian and Pakistanian experience to illustrate how domestic conditions affecting such imple-

mentation may differ widely. Of particular interest is the interaction and influence of state and
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civil society actors in promoting the creation of institutions that will ensure that implementation
occurs. Rajavi shows the complex interplay of two of the legal reform rationales described at the
outset, harmonization and global justice.

The piece by Kathryn Garforth and Jorge Cabrera describes the different factors influencing
the extent to which states undertake legal reforms needed to implement the provisions on access
and benefit sharing (ABS) under the Convention on Biological Diversity. These factors include
(1) the extent to which ABS is a political priority, (2) the extent to which intra-governmental
cooperation occurs, (3) as a result of pressure from NGOs, and (4) domestic demand. These fac-
tors suggest that, while it is unlikely that many states would have taken action on ABS had the
Convention not come into existence, the mere existence of the Convention is not sufficient for
state implementation to occur. The Convention serves as a catalyst for improving state practice
in biodiversity. Rather than functioning in a self-executing manner, however, the chapter suggests
that the Convention’s role lies in mobilizing domestic political forces.

The chapter by Christine Frison and Thomas Joie deconstructs the challenges and embry-
onic successes of implementing the Convention on Biological Diversity and the Cartagena Pro-
tocol on Biosafety in West African states. There is much to learn from the authors’ insights in the
context of the necessary administrative restructuring, technical assistance, and regional coopera-
tion needed to implement international law. They discuss prominent problems including the lack
of interest among government officials and among local populations, a severe deficit of techni-
cal know-how, well-connected political rent-seekers principally in the agriculture sector, and a
political apparatus ill-suited for executing the demands of the treaty. Often, these impediments
prevented significant improvement from the status quo. The most successful strategies, however,
were a combination of education, technical assistance programs, and collaborative arrangements

to pool resources regionally and within nations.
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OPEN SOCIETY JUSTICE INITIATIVE
STRATEGIC LITIGATION AND
LAW REFORM

James A. Goldston

THE OPEN SOCIETY JUSTICE INITIATIVE

he Open Society Justice Initiative is an operational program of the Open So-

ciety Institute (OSI) that pursues transnational, rights-based law reform, and

contributes to the development of legal capacity for open societies worldwide.

The Justice Initiative designs and carries out its own projects, in partnership
with, and to complement and enhance the efforts of, non-governmental organizations
(NGOs), governments, and OSI regional and national foundations. We aim to bring about
broad acceptance and effective implementation of international legal rules by mobilizing
public opinion, political support, and legal actors.

Since its birth at the end of 2002, the Justice Initiative has undertaken a broad range
of activities. We have provided technical assistance to international and hybrid tribunals
prosecuting perpetrators of mass atrocities. We have pursued pathbreaking litigation
and legal advocacy on racial discrimination and access to citizenship before regional
courts in Europe, the Americas, and Africa, and have contributed to the promulgation
of a major set of United Nations principles outlawing discrimination against non-citi-
zens. We have helped obtain trigger ratification of a new African Court of Human and
Peoples’ Rights, have placed the question of Charles Taylor’s impunity squarely in the
floodlight of world attention, and have established regional NGO coalitions throughout
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Africa to work effectively on matters of international justice and human rights. We have per-
suaded one European government to overhaul its system of legal aid delivery, and have planted
the seed of institutional reform in several other countries. We have propelled forward national
debates on freedom of information in several countries; have helped governments and civil
society groups in other countries comply with, and use, newly-enacted freedom of information
(FOI) legislation; and have forged a growing global network of activists committed to using
FOI as a tool for democratic governance. We have contributed to the capacity development of
dozens of human rights lawyers, and have helped create or improve university-based legal clin-
ics throughout much of Central and Eastern Europe, the former Soviet Union, Africa, and parts
of Southeast Asia.

In each of four priority areas — national criminal justice reform, international justice,
freedom of information and expression and equality of citizenship — we pursue a series of
thematic goals. These goals are as follows:

National criminal justice reform
Improving civilian police oversight mechanisms; rationalizing and developing alternatives
to pretrial detention; and increasing access to competent legal representation for indigent
criminal defendants.

We have ongoing national projects in several countries in Eastern Europe and the for-
mer Soviet Union, Mexico, and Nigeria, as well as comparative initiatives that span broader
regions. One emerging area is community prosecution, which seeks to make prosecution

tactics and strategies more responsive to the communities they serve.

International justice

Reinforcing mechanisms of accountability for international crimes and breaches of state
obligations, including international and hybrid criminal tribunals and regional human
rights courts.

Major efforts combine hands-on technical assistance with broad public advocacy to sup-
port the International Criminal Court (ICC), the Khmer Rouge tribunal being created to try
surviving perpetrators of the Cambodian genocide, and the new African Court of Human
and Peoples’ Rights.

Freedom of information and expressionz
Facilitating government transparency, expanding access to information and contesting un-
due restrictions on print and broadcast media.

We have pioneered a global tool for monitoring access to information, and are promoting

30 SEARCHING FOR SUCCESS: Narrative Accounts of Legal Reform in Developing and Transition Countries



OPEN SOCIETY JUSTICE INITIATIVE

the development of legal standards to address the pervasive problem of financial interference

with freedom of the press.

Equality and citizenship

Combating racial discrimination, arbitrary denationalization and statelessness; and de-
fending the rights of those most vulnerable to abuse, including racial and ethnic minorities
and non-citizens.

We are pursuing research, litigation and advocacy aimed at strengthening legal protection
for non-citizens at the global level; are completing a multi-country study of citizenship and
discrimination issues in Africa; and are working with partners to heighten public awareness
of statelessness and citizenship deprivation, and to fortify local and regional advocates work-

ing on these issues.

We also pursue three cross-cutting programs:

+ Developing the capacity of lawyers and law students to pursue legal advocacy supportive of a
global open society, including through support for clinical legal education and human rights
fellowships.

+ Documenting and remedying the practice of ethnic profiling by law enforcement with re-

spect to ordinary crime and the fight against terrorism.

+ Securing legal remedies for natural resource-related corruption.

In each of these substantive fields, the Justice Initiative’s modus operandi is characterized by a
number of defining principles.

« First, we focus primarily on legal remedies for rights problems. While we recognize that law
reform is about far more than lawyers, we have made a decision to concentrate Justice Initia-
tive resources on legal redress and methods.

+ Second, we seek practical results — court rulings that are enforced; reports that are not
simply read, but acted upon; projects that are studied, debated and ultimately taken over
by others because they respond to genuine needs. We pursue long-range goals, but only
where we can achieve tangible progress in a reasonable period of time. Where we engage in

training or convene conferences, we do so in a hands-on manner and as part of a concrete,
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collaborative venture aimed at one or more of our thematic objectives.

« Third, we operate at the intersection between two spheres of activity which, though
closely related, are often considered distinct: (i) human rights promotion and (ii) rule of
law reform. On the one hand, we explicitly make use of public advocacy, including, where
necessary, criticism of governments. On the other hand, we deploy other tools — litiga-
tion, technical assistance, capacity-building — to develop practical solutions for rights-
related problems. These tools are most effective if used synergistically — so that each
reinforces the other to maximum effect. Fostering the institutional transformation needed
to trigger lasting changes in justice systems often requires a mix of techniques that straddle

what are often seen as separate realms.

Finally, whether a project targets the development of legal capacity among a group of
human rights NGOs, or one of our thematic objectives (reduction of pre-trial detention,
promotion of effective racial equality, etc.), we are ourselves active agents of legal change.
Thus, we are not only supporters of others (though we provide financial, technical and
political support), but rather we act in partnership with — as we nourish and strengthen
— a broad network of allies.

LITIGATION AS A TOOL FOR CHANGE®

hile far from the only weapon in our arsenal, litigation is a major component. This
reflects our belief that, in certain circumstances, litigation is an effective — if under-
used — tool to bring about needed reform.

At its most fundamental level, litigation may seek to secure concrete, enforceable remedies
for breaches of law. Such results will often consist of judicial declarations that certain rights have
been violated and/or that existing law should be enforced, orders to pay compensation to victims,
and/or — where a crime has been committed — prosecution and trial of the perpetator(s).

Litigation may also aim to improve the state of the law by generating judicial precedent on
an issue of significance. Rulings by constitutional and supreme courts often are legally binding
and carry political influence. Even in civil law systems, higher courts may be called upon to in-
terpret or apply the broad protections contained in constitutional text and in some legislation to
a particular set of facts.

Litigation may also be used to pursue broader goals that do not necessarily require — though
they may benefit from — victory in the courtroom. A lawsuit based on a claim of public interest
may galvanize popular and political attention, or reinforce other means of spotlighting problems
such as advocacy, monitoring and research. Further, litigation may serve as a fulcrum for com-

mon action by a class of victims to improve their condition. In this way, it may complement and
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give added impetus to ongoing efforts to organize certain communities. Litigation may also help
change the terms of public debate about a problem. Thus, the very process of articulating legal
claims for court action may require a reformulation of the question — as one involving legal
rights and remedies, rather than only historical causes, social attitudes, or political barriers — that
is potentially transformative.

Where certain legal arguments are unlikely winners in court today, litigation may help pre-
serve them for future generations of judges by sparking dissenting decisions that provide a written
record of injustice, and of the claims explaining why it should end.?

In a more general but not unimportant sense, one of the principal contributions of litigation
and those who engage in it is “to strive by example to change the way that law is thought about and
practiced. This means acting as if judges were independent, did know and relied on comparative
and international case law, and had the courage to vindicate individual rights in the face of public
criticism and state authority.... In short, it means acting as if the rule of law already existed, and
by doing so, challenging others ... to do so as well.”*

To be sure, litigation has its limits. One is time. If “justice delayed is justice denied,” litigation’s
impact can be significantly diminished by the length of the judicial process. It can take several years
for a case to wind its way through all the instances of a national court system. If review is sought be-
fore an international or regional tribunal, it may take several more years to obtain a final judgment.

Second, judicial outcomes are notoriously uncertain, particularly where substantial seg-
ments of the bench and bar are ignorant of applicable legal standards. Thus, victims of human
rights violations are often hesitant to register formal complaints, press charges, or seek redress.
This reluctance is often exacerbated by widespread distrust of the legal profession and disbelief
— bred by the absence of example — that law can contribute to positive reform.

Third, litigation is expensive. Research and documentation of systematic patterns of wrong-
doing — the kinds of evidence that often forms the basis of successful litigation — take time,
money, and skilled human resources. Lawyers too are costly, and many potential beneficiaries lack
the funds to retain private counsel. Moreover, in many countries, “loser pays” rules for cost alloca-
tions deter indigent plaintiffs from seeking to vindicate claims. In addition, in many regions the
lack a tradition of pro bono publico limits the pool of available cooperating counsel.

For these and other reasons, litigation must be deployed in a manner that takes account of
concerns outside the courtroom and makes use of complementary tools, which reinforce and
build upon its impact. Litigation can be most effective when its pursuit is considered as one of a
number of tools for change. In this way, alternative and/or intermediate objectives — for example,
awareness-raising or community empowerment — may be pursued prior to, or notwithstanding
an adverse, final judgment.

Other factors may help maximize litigation’s value for public interest minded objectives:

+ A litigation strategy designed and pursued in collaboration with local communities is more
likely to succeed. NGOs and issue-oriented activists have time and energy that lawyers of-
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ten lack to devote to public education about particular cases. Timing litigation to coincide
with other activities outside the courtroom — the publication of a report on the topic, the
introduction of a bill in a legislature, the convening of a public hearing — may help focus
attention on the case in a beneficial way. And when the case is decided, it will often be inter-
ested communities of non-lawyers who have the interest and perseverance to ensure that the

judgment is not forgotten.

Work with the media. Judicial decisions have enhanced meaning if people know about them,
understand their significance, and enforce them. Explaining to the media why a ruling mat-
ters, what are its implications for ordinary people, and how the government can comply
in a reasonable manner may be crucial to ensuring greater public acceptance and support.
Given the length of some litigation, it is often important to use different stages along the way
— a hearing, the filing of an application, a lower court decision that will be appealed — as an
opportunity for public education. In this way, even if the end result is less than everything
desired, the public interest litigation will have provided a number of opportunities for rais-

ing awareness about the issue as it proceeds.

Be creative and flexible in making use of available legal resources. In the absence of clear leg-
islative rules expressly governing the conduct at issue, it may be necessary to argue that more
general provisions, which no one has ever thought to apply, should be considered. Similarly,
even in a jurisdiction which does not treat court rulings as legally binding precedent, it may
be possible to rely upon the persuasive force of a decision’s reasoning in maximizing its sig-
nificance in other settings. Where court rules do not provide for collective remedies through
a “class action,” it may still be possible, and desirable, to join together into one legal action
the complaints of several similarly situated individuals. In the event of protracted litigation,
joinder may protect against the risk that one or more complainants drops out. It may also lay
a foundation for presenting evidence of harm to more than one complainant, which can be

helpful in establishing the existence of a systemic problem.

A sense of realism coupled with humility about litigation is useful. On the one hand, this
requires recognizing that litigation in any environment is a long-term process. It may be nec-
essary to temper undue expectations of quick success. On the other hand, significant results
are possible, notwithstanding the numerous obstacles confronting those who seek to use it
as a tool. Though the “public interest bar” in some countries may be counted on one hand,
even one talented lawyer working in collaboration with local communities and an effective
NGO can accomplish a great deal.
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THE EXPERIENCE OF THE JUSTICE INITIATIVE TO DATE

n the three years since the Justice Initiative’s establishment, we have commenced or joined
a number of cases in the fields of international justice, racial discrimination, freedom of
expression, and access to information. Given the duration of litigation, it is not surprising
that many cases are still pending and have yet to produce definitive results. Nonetheless, several

matters have proceeded far enough along to generate results.

Anyaele and Egbuna v. Charles Taylor — International Justice

IN MarcH 2003, CHARLES TAYLOR, former president of Liberia, was indicted by the Special Court
for Sierra Leone on seventeen counts of war crimes and crimes against humanity. In August, as
part of a political deal urged by western powers, the President of Nigeria granted Taylor asylum in
Nigeria, where resided through the spring of 2006. The Justice Initiative helped forge a coalition
of human rights organizations in Liberia, Nigeria and Sierra Leone to call upon Nigeria’s govern-
ment to turn Taylor over to the Special Court for prosecution and trial. The coalition launched
a campaign of media and public awareness in Nigeria and abroad to secure justice for Taylor’s
victims. In the spring of 2004, David Anyaele and Emmanuel Egbuna — two Nigerian business-
men who suffered torture and mutilation by Taylor-backed rebel forces in Sierra Leone — filed
suit in Nigeria’s High Court seeking revocation of Taylor’s asylum. In November 2004, the Justice
Initiative filed a brief as amicus curiae with the court addressing the duty of states to prosecute or
extradite, and to withhold asylum from perpetrators of war crimes and crimes against humanity.
In November 2005, the High Court ruled, over the government’s objections, that the claimants
had a right to sue for redress so long as Taylor enjoyed asylum. The ruling would have allowed the
plaintiffs to invoke Nigerian legislation barring asylum for war criminals to challenge the decision
to harbor Taylor. Hearings were pending before the Court when, in late March 2006, Taylor fled
from his Nigerian compound, then was recaptured and taken into custody at the Special Court in
Freetown. As of April 2006, the UN Security Council was considering the possibility of moving
Taylor’s trial to The Hague for security reasons. The litigation in the Nigerian court, coupled with
advocacy by a broad range of civil society throughout west Africa, helped keep Charles Taylor’s
continued impunity in the public spotlight and thereby contributed to his ultimate arrest.

Herrera Ulloa v. Costa Rica — Freedom of Expression

IN NovemBER 1999, Costa Rica’s PENaL Court oF THE First JupiciaL Circurt convicted the publisher
and a journalist of the daily La Nacion of criminal defamation. The charges stemmed from a se-
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ries of articles published in 1995 that cited European reports alleging corruption by former Costa
Rican diplomat Felix Przedborski. The courts ordered the defendants to pay a criminal fine as well
as damages of about $150,000. The name of the journalist, Mr. Herrera Ulloa, was entered in the
register of criminals, and he sought review in the Inter-American regional system.

In May 2004, the Justice Initiative, working with assistance from a major New York law firm,
submitted an amicus brief urging the Inter-American Court of Human Rights to set a high stan-
dard of protection for political speech in defamation cases. That standard, generally known as
the “actual malice” rule, requires public figures to prove that the speaker acted with knowledge of
falsity or reckless disregard for the truth.

On July 2, 2004, the Court overturned Herrera Ulloa’s libel conviction. In setting aside the
conviction, the Inter-American Court of Human Rights noted that public officials and others
who “enter the sphere of public discourse” must tolerate a greater “margin of openness to a broad
debate on matters of public interest.” This, the Court added, was essential to the proper function-
ing of democracy. The judgment marked the first time that the Inter-American Court clearly
embraced this fundamental principle of modern free speech law, thus echoing the case law of
other leading human rights bodies. The special protection enjoyed by political speech, the Court
noted, does not flow from the status of the individuals involved, but from the public interest in
the discussion of their activities and performance.

While the Court chose not to adopt a specific standard of proof, the importance of the gener-
al principle established by the Court cannot be understated in a region where personal honor and
reputation have too often prevailed over legitimate expression. The judgment confirms the global
relevance of special protection for political speech, and will empower free expression groups to

push more forcefully for defamation law reform in Latin America.

Claude v. Chile — Access to Information

IN MAy 1998, MEMBERS OF THE TERRAM FOUNDATION, a Chilean environmental NGO, filed a request
for information with the Chilean Foreign Investment Committee regarding a major logging un-
dertaking, known as the Condor River project. Although the Committee is required by law to
vet and approve investors and gather relevant information, the requests were ignored and subse-
quent appeals by the victims were dismissed as “manifestly ill-founded,” including by the Chilean
Supreme Court. In December 1998 a number of South American rights groups filed a petition
with the Inter-American Commission of Human Rights on behalf of the requestors. This was the
first case before the Commission involving the right of general access to state-held information.
Although more than fifty states have adopted freedom of information legislation in recent years,
there is as yet no clearly-recognized public right of access to government information. Accord-
ingly, in February 2005, the Justice Initiative and three other groups — Article 19, Libertad de
Informacion Mexico (LIMAC) and the Lima-based Press and Society Institute (IPYS) — filed
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jointly an amicus brief with the Commission in support of the petition. The brief argued, first,
that Article 13 of the American Convention on Human Rights guarantees everyone’s right to ac-
cess information held by public authorities; and also, that the Chilean government failed to give
effect to this right in domestic law, and violated the requestors’ Article 13 rights ignoring the
information requests in the case at issue.

In late 2005, following the amicus brief’s reasoning, the Commission issued its opinion rec-
ognizing a general right of access to government information under Article 13 of the American
Convention. It also concluded that Chile’s freedom of information legislation falls short of Article
13 requirements. The case has now been referred to the Inter-American Court of Human Rights,
which will have the opportunity to establish for the first time a binding right to information un-
der international law. The case has already helped galvanize a growing movement for expanded
access to information in Chile.

Nachova v. Bulgaria — Racially-Motivated Violence

In 1996, BULGARIAN MILITARY POLICE officers shot and killed two Roma conscripts. The victims, who
had recently absconded from a military construction crew, were known to be unarmed and not
dangerous. The killing, by automatic weapon fire, took place in broad daylight in a largely Roma
neighborhood. Immediately after the killing, a military police officer allegedly yelled at one of
the town residents, “You damn Gypsies!” while pointing a gun at him. Relatives of the victims
sought redress.

In February 2004 the First Section of the European Court of Human Rights, unanimously
found that both the shootings and a subsequent investigation, which upheld their lawfulness,
were tainted by racial animus. At the request of the Bulgarian government, the Court’s Grand
Chamber agreed to review this decision. The Justice Initiative filed an amicus brief arguing that
states have a heightened duty to investigate racially-motivated crimes.

In July 2005, the Grand Chamber affirmed the First Section’s first-ever finding of racial dis-
crimination in breach of Article 14 of the European Convention of Human Rights. The Court’s
ruling made clear that governments have an obligation to investigate possible racist motives be-
hind acts of violence. In holding that the Bulgarian government’s failure to investigate the fatal

police shooting of two Romani men infringed the European Convention, the Court observed:

“Racial violence is a particular affront to human dignity and, in view of its perilous conse-
quences, requires from the authorities special vigilance and a vigorous reaction. It is for this
reason that the authorities must use all available means to combat racism and racist violence,
thereby reinforcing democracy’s vision of a society in which diversity is not perceived as a

threat but as a source of its enrichment.”
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In affirming in part the earlier finding of racial discrimination in breach of Article 14, the

Grand Chamber broke new ground in European human rights law. The Grand Chamber

unanimously held that the prohibition of discrimination under Article 14 has a procedural

component, which required the state to investigate whether discrimination may have played

a role in the killings. The failure to do so in this case, despite indications of racial motivation,

amounted to discrimination. The judgment affirmed several important principles that should

guide domestic authorities in future cases involving violence arguably motivated by racial ha-

tred. These include the following:

Acts of racially induced violence and brutality are “particularly destructive of funda-
mental rights.”

Where there is suspicion that violence is racially motivated, “it is particularly important

that the official investigation is pursued with vigor and impartiality.”

When investigating violent incidents and, in particular, deaths at the hands of state
agents, “State authorities have the additional duty to take all reasonable steps to unmask
any racist motive and to establish whether or not racial hatred or prejudice may have
played a role in the events.” In this respect, regard should be had “to the need to reassert
continuously society’s condemnation of racism and ethnic hatred and to maintain the
confidence of minorities in the ability of the authorities to protect them from the threat
of racist violence.”

Failure to accord such incidents the investigative care required may constitute unjustified
treatment at odds with Article 14 of the Convention.

Where evidence of racist verbal abuse being uttered by law enforcement agents in con-
nection with an operation involving the use of force against persons from an ethnic or
other minority comes to light in the investigation, it must be verified and — if confirmed
— a thorough examination of all the facts should be undertaken in order to uncover any
possible racist motives.

The positive duty on the authorities is to “do what is reasonable in the circumstances
to collect and secure the evidence, explore all practical means of discovering the truth
and deliver fully reasoned, impartial and objective decisions, without omitting suspicious

facts that may be indicative of a racially induced violence.”
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Yean and Bosico v. Dominican Republic —
Racial Discrimination in Access to Nationality

For DECADES THE DomiNicaN RepuBLIC has denied citizenship — and all the public benefits that
flow from it — to tens of thousands of Dominican-born (and often darker-skinned) ethnic
Haitians. Hospital staffs and municipal officials have long conspired to flout the Dominican
Constitution’s promise of citizenship to all native-born residents. Several years ago, two girls
of Haitian descent, denied Dominican birth certificates and the right to attend public school,
brought a legal challenge. Denied redress by the Dominican Republic courts, the girls appealed
to the Inter-American system.

The Justice Initiative filed an amicus brief with the Inter-American Court of Human
Rights. The submission argued that racial discrimination in access to nationality breaches
long-standing provisions of international law. The brief demonstrated that the Dominican
Republic systematically discriminates both directly and indirectly against persons of Haitian
descent in access to nationality, in contravention of the Dominican Constitution. It further
offered evidence that racial discrimination in access to nationality is a global problem, and
highlighted the contribution the Court could make in this case.

In October 2005, the Court issued a landmark decision affirming the human right to
nationality as the gateway to equal enjoyment of all rights as civic members of a state. The
Court’s ruling marked the first time that an international human rights tribunal unequivocally
upheld the international prohibition on racial discrimination in access to nationality.

The Court concluded that the Dominican Republic’s discriminatory application of na-
tionality and birth registration laws and regulations rendered children of Haitian descent
stateless and unable to access other critical rights such as the right to education, the right
to recognition of juridical personality, the right to a name, and the right to equal protection
before the law (all enshrined in the American Convention and numerous other international
human rights instruments).

In its ruling, the Court observed that:

+ Nationality is the legal bond that guarantees individuals the full enjoyment of all human

rights as members of the political community.

+ Although states maintain the sovereign right to regulate nationality, states’ discretion
must be limited by international human rights standards that protect individuals against
arbitrary state actions. States are particularly limited in their discretion to grant national-
ity by their obligations to guarantee equal protection before the law and to prevent, avoid,
and reduce statelessness.
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+ In granting nationality, states must abstain from producing and enforcing regulations that
are discriminatory on their face or that have discriminatory effects on different groups with-

in a population.

States have an obligation to avoid adopting legislation or engaging in practices with re-
spect to the granting of nationality whose application would lead to an increase in the
number of stateless persons. Statelessness makes impossible the recognition of a juridical
personality and the enjoyment of civil and political rights, and produces a condition of

extreme vulnerability.

States cannot base the denial of nationality to children on the immigration status of their

parents.

The proof required by governments to establish that an individual was born on a state’s ter-

ritory must be reasonable and cannot present an obstacle to the right to nationality.

The Court ordered the Dominican Republic to reform its birth registration system and cre-
ate an effective procedure to issue birth certificates to all children born on the territory regard-
less of their parents’ migratory status; open its school doors to all children, including children of
Haitian descent; publicly acknowledge its responsibility for the human rights violations within six
months of the sentence date; widely disseminate the sentence; and pay monetary damages to the

applicants and their families.

hese court rulings are significant. They have demonstrated that law as applied by capable
judges can vindicate important rights. They have also underscored the power of civil
society. Each of these cases was made possible by the determined persistence of victims,
private aid groups, and lawyers working for little pay and at substantial risk. Finally, they have
articulated — with the full legal authority that only independent courts possess — basic prin-
ciples that guide government behavior. The challenge is to enforce such principles. The Justice
Initiative is working with litigants and other NGOs to join out-of-court advocacy efforts with
these individual cases in order to secure compliance with the judgments and broader changes in

governmental conduct in accord with the court-ordered standards.
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! Executive Director, Open Society Justice Initiative.

2 This section draws upon J. Goldston, Public Interest Litigation in Central and Eastern Europe: Roots, Prospects, and
Challenges, HumMaN RiGHTS QUARTERLY, Vol. 28 (May 2006).

* See J. Lobel, Losers, Fools and Prophets: Justice as Struggle, 80 CorNELL Law ReviEw 1331 (1995).

*7J. Goldston, Race Discrimination in Europe: Problems and Prospects, 5 EurorEAN HUMAN RiGHTS Law ReviEw 462,
463 (1999).
* With respect to the killings themselves, the Grand Chamber, by an 11-6 vote, overturned the prior ruling that they
had been motivated by racial hatred. In doing so, the Grand Chamber elaborated the following principles concerning
the standard and burden of proof:
+ The “beyond reasonable doubt” standard of proof for determining whether a state has violated the European
Convention is distinct from standards employed in national legal systems to rule on criminal guilt or civil li-

ability.

In proceedings before the Court, “there are no procedural barriers to the admissibility of evidence or pre-
determined formulae for its assessment.” Instead, “the level of persuasion necessary for reaching a particular
conclusion and, in this connection, the distribution of the burden of proof, are intrinsically linked to the

specificity of the facts, the nature of the allegations made, and the Convention right at stake.”

In certain circumstances, where the events lie wholly, or in large part, within the exclusive knowledge of the

S4d1LONUN A

authorities, the burden of proof may be regarded as resting on the authorities to provide a satisfactory expla-
nation. In cases of discrimination, the Court may require the respondent government to disprove an arguable
allegation of discrimination and — if they fail to do so — find a violation of Article 14 of the Convention on
that basis.
However, the Grand Chamber declined to reverse the burden of proof in this case, where it was alleged that a violent
act was motivated by racial prejudice. Reversing the earlier panel decision, the Grand Chamber held that the authori-
ties’ failure to carry out an effective investigation did not justify shifting to the government the burden of proof on
the issue of discrimination. Six judges dissented from the majority’s finding of no substantive violation of Article 14

finding that the government’s conduct taken as a whole disclosed a breach of Article 14.
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THE EBRD LEGAL
ASSESSMENT WORK:
AN EFFECTIVE TOOL FOR
PROMOTING CHANGE

Michel Nussbaumer

OVERVIEW

n a statement issued in 2002 in Monterrey (the “Monterrey Declaration”), the presi-
I dents of the multilateral development banks called for better “measuring, monitor-
ing and managing of results” in development assistance.'! They highlighted the need
for country capacity building in doing these three things. One effective way of assisting
transition countries in this context is by providing them with reliable, scientific data on
the quality and functioning of their legal systems. The EBRD, through its Legal Transition

Programme, is committed to providing such assistance.

INTRODUCTION

ince the mid-1990s the European Bank for Reconstruction and Development
(EBRD, or the Bank), has been developing a Legal Transition Programme (LTP).
The Bank sees this initiative as its contribution to the improvement of the in-

vestment climate in the transition countries of central and eastern Europe and the
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Commonwealth of Independent States (CIS).? The LTP focuses primarily on areas most rel-
evant to the EBRD’s investment strategies: concessions, corporate governance, insolvency, se-
cured transactions, securities markets, and telecommunications. The objective is to assist in
the development of the legal institutions and culture on which a vibrant market-oriented
economy depends.

In its LTP, the Bank has been guided by a systematic methodology. First, the Bank aims to
define what should be considered as a desirable state of legislation and related institutions for
a given legal area. In order to do this, it considers whether internationally recognised standards
of best practice exist already, or whether these need to be created.” Second, the Bank makes a
diagnosis for each specific country, by analysing to what extent such country’s legislation and
practice comply with the relevant international standards. Lastly, the EBRD proposes and, if
requested, delivers, the appropriate assistance in the form of direct technical cooperation or
other direct action.

The second step mentioned above, i.e. the diagnosis made by the Bank, has over the years
developed into a unique collection of analytical tools relating to the commercial and financial
laws of these countries. All assessment results are available on the Bank’s web site at www.ebrd.
com/law. This article intends to make the point that the EBRD assessment work has been instru-

mental in the development of successful legal reform projects in transition countries.

HOW GOOD IS THE “LAW ON THE BOOKS"#2

ssessing legal transition in the countries of central and eastern Europe and the CIS is a
two-step process. First the EBRD evaluates the level of compliance of local legislation
(the “law on the books”) with relevant international standards of best practice. This first

criterion is referred to as “extensiveness” of the legal framework. To date such extensiveness as-

CHART 1: COMPLIANCE OF LEGISLATION WITH OECD PRINCIPLES OF CORPORATE GOVERNANCE

VERY HIGH HIGH MEDIUM LOW VERY LOW
COMPLIANCE | COMPLIANCE | COMPLIANCE COMPLIANCE COMPLIANCE
(none) Armenia Albania Bosnia & Herzegovina | Azerbaijan
Hungary Bulgaria Georgia Belarus
Kazakhstan Croatia Romania Tajikistan
Latvia Czech Republic Turkmenistan Ukraine
Lithuania Estonia
FYR Macedonia | Kyrgyz Republic
Moldova Serbia & Montenegro
Poland Slovak Republic
Russia Slovenia
Uzbekistan

Source: EBRD Corporate Governance Assessment 2004
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sessments have been carried out and published for concessions, corporate governance, insolvency,
secured transactions, and securities markets. A similar assessment of telecommunications regula-
tory frameworks is planned for 2006.

The extensiveness analysis is conducted on the basis of a checklist of questions, which re-
flect the contents of the relevant international standards. Countries are given scores and put in
different categories ranging from “very low compliance” to “very high compliance.” Below is an
example of such ranking in the corporate governance assessment published in 2004, using as a
benchmark the Organisation for Economic Cooperation and Development (OECD) Principles of
Corporate Governance.

The assessment goes beyond the mere ranking of countries into categories. Using the an-
swers provided to the checklist, the Bank is able to pinpoint areas of strength or weakness within
the legal framework applicable to a given area. Again, using the corporate governance sector as an
example, Chart 2 below presents the profiles of three different countries. The external line in the
graphs represents an ideal score, i.e. full compliance with the OECD Principles of Corporate Gov-
ernance. The internal line depicts the actual country’s compliance with the various dimensions of
corporate governance legislation.

CHART 2A: QUALITY OF CORPORATE GOVERNANCE LEGISLATION — MOLDOVA

RIGHTS OF THE SHAREHOLDERS
........ OECD Principles 107

- -~ Moldova

RESPONSIBILITIES OF .~

THE BOARD -y EQUITABLE TREATMENT

:': OF SHAREHOLDERS

DISCLOSURE AND TRANSPARENCY ROLE OF STAKEHOLDERS IN CORPORATE GOVERNANCE

Note: The extremity of each axis represents an ideal score, i.e., corresponding to OECD Principles
of Corporate Governance. The fuller the ‘web’, the more closely the corporate governance laws of
the country approximate these principles. Source: EBRD Corporate Governance Assessment 2004
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CHART 2B: QUALITY OF CORPORATE GOVERNANCE LEGISLATION — CZECH REPUBLIC

RIGHTS OF THE SHAREHOLDERS

........ OECD Principles .
- -~ Czech Republic 80 +

RESPONSIBILITIES OF "

THE BOARD -+ EQUITABLE TREATMENT

{ OF SHAREHOLDERS

DISCLOSURE AND TRANSPARENCY ROLE OF STAKEHOLDERS IN CORPORATE GOVERNANCE

Note: The extremity of each axis represents an ideal score, i.e., corresponding to OECD Principles
of Corporate Governance. The fuller the ‘web’, the more closely the corporate governance laws of
the country approximate these principles. Source: EBRD Corporate Governance Assessment 2004

CHART 2C: QUALITY OF CORPORATE GOVERNANCE LEGISLATION — BELARUS

RIGHTS OF THE SHAREHOLDERS

........ OECD Principles 100 ..
--- Belarus 80 +
60 +

RESPONSIBILITIES OF "

THE BOARD " "y EQUITABLE TREATMENT

¢ OF SHAREHOLDERS

DISCLOSURE AND TRANSPARENCY ROLE OF STAKEHOLDERS IN CORPORATE GOVERNANCE

Note: The extremity of each axis represents an ideal score, i.e., corresponding to OECD Principles
of Corporate Governance. The fuller the ‘web’, the more closely the corporate governance laws of
the country approximate these principles. Source: EBRD Corporate Governance Assessment 2004
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The charts highlight the fact that each of the three countries suffers from deficiencies in differ-
ent areas of the corporate governance legislation. In Moldova (Chart 2a), where the corporate
governance legislation is generally of good quality, the graph shows, however, that there is room
for improvement in the rules relating to responsibilities of the board. Alternatively, in the Czech
Republic (Chart 2b), the main shortcomings are to be found in the disclosure and transparency
area. Finally, in Belarus (Chart 2¢), where the law is in very minimal compliance with interna-
tional standards, the graph reveals that the role of stakeholders is well regulated, whereas other
areas, in particular relating to the responsibilities of the board, are seriously deficient. This type
of more detailed evaluation helps us to understand where exactly the legal regime fails to com-
ply with the relevant international standards.

FUNCTIONING OF THE LAW

nterested observers are likely to argue that although an assessment of the “laws on the

books” provides a good overview of progress in legal reform, it is not sufficient to give

a full picture of the impact of those reforms, because what actually matters in order to
support a vibrant market economy is the way these laws are implemented by courts and other
state institutions. This is absolutely true. The EBRD is dedicated to obtaining a full picture of
legal transition in its region by also assessing the level of implementation of laws. This is the
second step of the assessment process: an analysis of law “effectiveness”, i.e. the actual practice
developed in the countries. This part of the process is methodologically very challenging, as it
is designed to capture facts, rather than rules, and to reflect a multitude of individual practices
that may have developed within a given jurisdiction.

Following recent trends in the international legal community,* the EBRD has based its
assessment of law effectiveness on case studies, which serve as proxies for the functioning of
the relevant area of law. The first evaluation focused on secured transactions laws and was
conducted in 2003, in collaboration with local lawyers in the region. It addressed the enforce-
ment of charges. Based on a simple scenario (a bank trying to enforce its security against a
defaulting debtor), the study revealed how the systems worked in practice in each country: how
much money could a creditor recover through realisation of charged assets, how quickly and
how simply? Countries were ranked on the basis of these three variables (see Chart 3). Similar
case studies were conducted on insolvency law in 2004 and on corporate governance in 2005.
Concessions and securities markets are scheduled for 2006 and 2007 respectively.
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OVERALL COUNTRY LAW RATINGS

oing one step further, the EBRD has combined the two parts of its legal assessments avail-

able to date, i.e. the quality of “laws on the books” and the effectiveness of their implemen-

tation, to arrive at an overall score for each of its countries of operation (see Chart4). The
chart gives an idea of the general state of legal transition in 2005 in the commercial and financial
law sector of the EBRD region. Generally, central European countries appear to be more advanced
than the countries of Central Asia and the Caucasus, confirming the broad correlation between
progress in rule of law and in economic transition. In that sense, European Union (EU) integration
has played a positive role in pushing reform agendas. There are some less intuitive results however:
Poland comes last out of all central European countries, the likely consequence of an over-burdened
court system which makes it difficult for investors to process their claims expeditiously. Early tran-
sition countries such as Moldova and the Kyrgyz Republic, on the other hand, fare relatively well,
probably reflecting the substantial amount of technical assistance they received to upgrade their
written laws. But despite these anecdotal points, the most striking feature of the chart is the huge
transition challenge that remains for the entire region. Graphically that challenge can be seen in the
lighter top part of the bars, i.e. the gap that these countries need to bridge in order to approximate
international standards advocated by the EBRD. There remains a lot of work to be done.

CHART 3: ENFORCEMENT OF CHARGED ASSET (SIMPLICITY, SPEED, AMOUNT RECOVERABLE)
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CHART 4: GENERAL STATE OF LEGAL TRANSITION (COMMERCIAL AND FINANCIAL LAWS)
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IMPACT OF EBRD LEGAL ASSESSMENT WORK

ssessing domestic law in every country in the region is a colossal enterprise that requires
substantial resources, both human and financial. Why does the EBRD engage in this
huge effort? The rationale is three-fold:

« Firstly, the EBRD can make use of its domestic law knowledge to inform its own investment

decisions.

+ Secondly, by publishing country ratings and related information, the Bank can encourage
other investors to venture into this part of the world by providing them with the information

necessary to make informed decisions.

¢ Thirdly, and most importantly, legal transition assessments can be a formidable tool for
policy dialogue with local governments. In other words, in accordance with the objectives
of the Monterrey Declaration mentioned above, the publication of studies on legal systems
is likely to encourage national governments to address the issues highlighted in the assess-
ments and take appropriate steps.
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From a legal reform perspective, the last point above — the encouragement of legal re-
forms in the region — is crucial. The measure of its success raises the issue of causation between
the publication of EBRD’s legal assessments and the advance of legal reforms in the region. It is
problematic to establish such causation in a scientific way. Governments are unlikely to confirm
that they have embarked on new reforms precisely after having reviewed the EBRD assessments
and their country’s score in them. However, it remains that the charts and tables mentioned
above are routinely used by Bank representatives when meeting with local officials to discuss
reform priorities. In many instances, officials have adopted a very positive attitude towards the
Bank’s analytical products and have concurred with the diagnoses.

Within the LTP, the area of secured transactions can be viewed as a pioneering use of legal as-
sessment, with the publication for the first time in 1999 of the EBRD Regional Survey of Secured
Transactions. An empirical review shows that secured transactions law is also the area where the
Bank has conducted the largest number of projects over the years.> A particularly successful exam-
ple of EBRD legal technical assistance is the Slovak reform. In 2000, the Bank provided assistance
to the Office of the Deputy Prime Minister and the Ministry of Justice 1) to develop new legal
provisions on secured transactions adapted to a modern market economy in the Slovak Republic
based on the EBRD Core Principles for Secured Transactions Law; 2) to successfully implement
the principles by taking the apposite measures, including the development of a centralised pledge
registry; and 3) to encourage the wide use of the principles by raising public awareness. Entirely
new Civil Code provisions were drafted, approved by the government, and voted by parliament in
August 2002. The new law was welcomed by the international community.® The registry started
operating as planned on 1 January 2003. A number of materials were produced to inform poten-
tial users of the changes (practical guide, legal commentary on the law). The EBRD is currently
assisting in the monitoring of the registry functioning and is also collecting statistical data with a
view to measuring the impact of the new regime on the credit market in the country.

A recent example will illustrate the motivational effect of the Bank’s legal assessment work
in the secured transactions area. When the case study on charges enforcement was published in
the Bank’s 2003 Transition Report, the fact that Poland scored poorly did not go unnoticed (see
Chart 3). The case study highlighted the challenges that existed in that country when trying to
enforce a pledge: secured lenders were likely to be faced with a long, complex, and expensive
process. The procedure was described as more challenging than in any (then) EU candidate
country and even than in a number of early transition countries.” This view was compounded
by the World Bank Doing Business in 2004 and Doing Business in 2005 reports concluding that it
would take on average 1000 days to enforce a simple contract, and that the legal rights of bor-
rowers and lenders scored 2 on an index of 1 to 10.® Following these publications, the National
Bank of Poland approached the EBRD with a request for assistance in assessing the impact of
the legal framework on the credit sector in Poland and for provision of recommendations to
improve the situation. EBRD technical assistance was provided, in conjunction with a World
Bank project on “Reducing Legal Barriers to Contract Enforcement.” A detailed report’ was

50 SEARCHING FOR SUCCESS: Narrative Accounts of Legal Reform in Developing and Transition Countries



THE EBRD LEGAL ASSESSMENT WORK: AN EFFECTIVE TOOL FOR PROMOTING CHANGE

prepared, identifying a number of issues that contribute to the unsatisfactory situation. The
point of the exercise was not to make a detailed review of relevant laws and regulations and to
point out every aspect where improvement could be made, but instead to help Poland to pre-
pare a selective agenda for reform which, if properly conducted, would radically change the use
of pledge and mortgage in the country. The issues listed will surprise no one vaguely familiar
with the subject matter. They are well known: delays associated with registration of a pledge
or a mortgage, excessive formalism, ineffective procedures leading to the pledge or mortgage
providing little value in practice, and lack of the necessary flexibility required by market-based
transactions. A number of specific recommendations were made to improve the regime, such
as, for example, a change of the pledge registration procedure with a view to introducing a
‘notice’ system enabling immediate registration of information as presented by the parties and
immediate access to all registered information by any member of the public. As the recommen-
dations of the report conveyed, changes to the system must be profound, radical, and built on a
broad consensus to ensure full and constructive implementation. Following the publication of
the report in January 2006, it remains to be seen how a consensus and a commitment to change
can be built among participants in the Polish credit market. If it can, borrowers and lenders
in Poland may be able to look forward to the greater availability of credit on improved terms,
already enjoyed in other Central European countries.

MAINTAINING THE LEGAL REFORM MOMENTUM

he EBRD assessments reveal a need for the pursuit of legal reforms in the countries of

central and eastern Europe and the CIS. Although legal frameworks have been substan-

tially upgraded since the early 1990s, much work remains to be done in order for these
countries to approximate international standards of best practice. In addition, and more signifi-
cantly, implementing legal provisions remains fraught with uncertainties in a majority of coun-
tries. Investors cannot, in many instances, rely sufficiently on the ability of local courts to uphold
their contractual rights. Significant efforts are still required to build legal institutions and increase
judicial capacity in the commercial sector.!® By publishing detailed assessments highlighting the
areas that need overhauling, the EBRD seeks to encourage policy makers in the region to take ap-
propriate steps. If requested, the Bank is also able to offer its technical assistance to conduct the
necessary reforms.
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ENDNOTES

! See http://www.ebrd.com/new/pressrel/2002/02sep03x.htm.

> The EBRD countries of operations are Albania, Armenia, Azerbaijan, Belarus, Bosnia & Herzegovina, Bulgaria,
Croatia, Czech Republic, Estonia, Georgia, Hungary, Kazakhstan, Kyrgyz Republic, Latvia, Lithuania, FYR Macedo-
nia, Moldova, Poland, Romania, Russian Federation, Serbia & Montenegro, Slovak Republic, Slovenia, Tajikistan,
Turkmenistan, Ukraine and Uzbekistan.

* The international standards used by the EBRD in its assessment work include, among others, the OECD Principles
of Corporate Governance, the World Bank’s Principles and Guidelines for Effective Insolvency and Creditor Rights
Systems, the UNCITRAL Working Group on “Legislative Guidelines for Insolvency Law,” the EBRD Model Law on
Secured Transactions, the IOSCO Objectives and Principles of Securities Regulation and the UNCITRAL Legislative
Guide for Privately Financed Infrastructure Projects.

* See, in particular, the World Bank’s Lex Mundi project. Simeon Djankov, Rafael La Porta, Florencio Lopez De Si-
lanes, and Andrei Shleifer, “Courts: The Lex Mundi Project” (March 2002) available at www.ssrn.com.

® Projects have been or are being developed in Azerbaijan, Georgia, Hungary, Kyrgyz Republic, Latvia, Moldova,
Mongolia, Poland, Russia, Serbia & Montenegro, Slovak Republic, Tajikistan.

© The 24 January 2003 edition of The Economist referred to the Slovak law as the “world’s best rules on collateral.”

7 See EBRD Transition Report 2003, p.38.

8 The countries on the top of the index are the UK, Hong Kong Special Administrative Region (SAR), and also Al-
bania and Slovakia. Poland, with an index of 2, ranks alongside Brazil, China, Haiti, and Morocco. See World Bank,
Doing Business (2005), p. 45.

° Available at www.ebrd.com/st.

1 An example of this focus on judicial capacity building is the recent project launched jointly by the EBRD and IDLO

to increase capacity in the commercial law sector of the Kyrgyz judiciary.
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GENDER AND THE LAW:
EDUCATION AS A TOOL

TO PROMOTE AND IMPROVE
WOMEN'S RIGHTS

Lelia Mooney Sirotinsky

THE INADEQUATE IMPLEMENTATION OF THE PEACE ACCORDS
has precluded women and indigenous groups from benefiting from its provi-
sions and has contributed to the atmosphere of insecurity and violence that still

characterizes Guatemalan society.

The problems of socio-economic inequality and exclusion that sparked the civil
war remain unresolved, leaving women, particularly those of indigenous de-
scent, at risk of violence due to the compounded discrimination they face based
on sex, ethnicity, and class. Violence against women is met with impunity as

authorities fail to investigate cases, and prosecute and punish perpetrators.

The Special Rapporteur calls on the Government of Guatemala to take action
under six broad categories: end impunity for violence against women through
legislative, investigative, and judicial reform; provide protective and support
services to women facing actual or a risk of violence; create a gender-sensitive
information and knowledge base; strengthen institutional infrastructures; pro-
mote training, operational and awareness-raising programs.

Yakin Erturk,

UN Special Rapporteur on
Violence Against Women,

after her 2004 visit to Guatemala

INTRODUCTION

nadequate protection of women’s rights remains an unfortunate reality in many
countries today. Broad conditions of social and economic inequality are noxious
in their own right; however, they raise more acute concerns insofar as they con-
tribute directly to violence against women. As a recent report of the UN Special
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Rapporteur on Violence against Women stated, gender based violence (GBV) remains a “uni-
versally pervasive phenomenon...that results [from] the manifestation of historically rooted
unequal relations between men and women.”! In the past decade GBV “has gained international
recognition as a grave social and human rights concern affecting virtually all societies.”* Efforts
to control GBV encounter particular difficulties in that the very institutions charged with en-
forcing and adjudicating cases involving the phenomena, reflect and reinforce broader condi-
tions of inequality themselves.

Background social conditions, including traditional practices, cultural insensitivity, gender
bias and colonial legacies may become intertwined with the administration of justice such that
they impede women’s efforts to seek justice and legal redress.”® These sociological realities are
further responsible for the “disconnect that exists in many Latin American countries between the
declarations of rights that their constitutions proclaim and the practical application, acknowl-
edgement and enforcement of those rights*

These phenomena are particularly evident in Guatemala. The lack of understanding and
respect for women’s legal rights in Guatemalan society has had a broad and negative impact
on the administration of justice. Not only are the lives of women adversely affected, but social,
legal, and economic institutions are challenged and undermined. A number of factors converge
to create an environment where the absence of gender equality and GBV prevail. In addition to
widely shared values that countenance inequality and discrimination against women, technical
factors such as poorly trained justice sector officials and the inability of the legal and judicial
system to enforce laws are also at work. Remedying these wide ranging problems constitutes a
significant challenge.

This article explores how ‘gender and the law’ education can contribute to the specific
goal of reducing GBV by simultaneously addressing both general social attitudes that con-
tribute to broader gender injustice as well as the practical skills-based forces that perpetuate
these conditions. This approach is based on the experience of devising and running a gradu-
ate program on gender and the law for justice sector professionals and civil society advocates
in Guatemala® through the development of a strategic partnership with the University of San
Carlos Law School (USAC). The program involved a number of elements: the development of
local stakeholder partnerships, capacity building, strong monitoring and evaluation mecha-
nisms to evaluate impact and prospects for sustainability, and the design of methods to extend
the program’s impact more widely in Guatemalan society.

This article draws from the author’s experience in implementing this graduate program
on gender and the law. The article first focuses on the importance of analyzing the challenges
arising from the social context in which this program was framed. Secondly, it describes the
specific international development project undertaken and assesses its elements, design, and
implementation. It concludes with reflections of a development practitioner based on the les-

sons learned and program results.
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THE GUATEMALAN CASE

uatemalan women have endured high levels of violence in recent years. During her

2004 visit to Guatemala, former Inter-American Human Rights Special Rapporteur

on the Rights of Women, Susana Villaran, declared domestic violence one of the ma-
jor causes for the recent increase in femicides in Latin America. However, during recent years
there have also been improvements to the legal framework in support of women’s rights such as
reforms of criminal codes to criminalize forced labor, slavery, and sexual exploitation.

The process of trying to understand the complexity of GBV and the everyday challenges
women face while trying to access the justice system, led the project team to conduct a base-
line exercise that evaluated both the justice system and the manner in which Guatemalan legal
education dealt with gender issues. This baseline study® shed new light on conditions victims
face when encountering the criminal justice system. We found that Guatemalan criminal pro-
cedure law directly contradicts human rights standards because women and indigenous women
victims are frequently denied access to justice. In many cases, interpreters’ are not available
throughout the different institutions, do not have a permanent post, and so end up collaborat-
ing on a voluntary basis. The lack of proper interpretation facilities effectively denies many
indigenous women access to justice, as most do not speak Spanish and can only communicate
in their indigenous language. There is also confusion regarding the procedures to be followed
when processing the claims of victims of domestic violence. This, in turn, results in a tendency
to encourage reconciliation between aggressor and the victim, an approach that runs contrary
to the law on domestic violence.

Another crucial factor in understanding the lack of knowledge of the legal sector in gen-
der-related issues is the absence of up-to-date, complete, or nationally acknowledged academic
curricula in Guatemalan universities (both public and private) on ‘gender and the law’ for civil
society, lawyers, and justice sector officials. A major weakness identified by the baseline study
was the limited number of legal professionals and civil society advocates in Guatemala who,
as a result of undergraduate and graduate legal training with gender and multicultural analy-
sis, fully understand women’s legal rights and who can therefore advocate and promote social
change on behalf of these disadvantaged segments of Guatemalan society.

This situation is reinforced by the fact that “the methodologies used to prepare legal pro-
fessionals in the classroom heavily rely on the traditional and authoritarian model where the
professor lectures”® and the student listens (well rooted in the context of Latin American higher
education institutions of which law schools are no exception). These educational methodolo-
gies fail to foster the critical analytical skills required to look at the law in action (el derecho en
accion) with a view to realizing reforms. As a result of these educational shortcomings, Guate-
mala has not been able to draw from a cadre of judges, prosecutors, police, and policymakers
knowledgeable in making gender-equitable decisions, and in interpreting and applying the law
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in a manner sensitive to gender and multicultural equity issues’ (or without gender and multi-
cultural biases).

From a development perspective, an understanding of both the historical and cultural
context and the present needs of society becomes critical if the ultimate goal is not merely to
provide short term technical assistance, but rather to facilitate a process in which local actors
can ultimately maintain high standards through their own initiative. This approach is appli-
cable to the Guatemalan experience where the disregard for women’s rights is a complex and
pervasive problem. A viable and effective response needs to go beyond technical solutions
that are limited in scope, drawing instead on a wide variety of local actors including those
from universities, justice sector institutions, and civil society advocates. Such people need to
commit themselves to working for increased respect, enforcement, and acknowledgement of
women’s legal rights as well as becoming agents who promote gender mainstreaming at the

institutional levels.

THE STRATEGY PROPOSED
AS A POTENTIAL SOLUTION

ased on the understanding of the complexity of both GBV and the challenges different
actors and society were facing, we saw a need to develop a response that could unlock
the capacity of local stakeholders to create transformation and generate impact. Lo-
cal stakeholders had to accomplish the necessary reforms themselves. Given its possibility for
addressing latent bias and discriminatory attitudes together with practical skills needed to im-

prove the administration of justice, we chose to promote the use of legal education.

OBJECTIVES OF THE PROGRAM

he objective of the program was to use graduate education in gender and the law to

create an expanding cadre of justice sector professionals, civil society advocates, and

policymakers, who would be fully knowledgeable about making gender-equitable deci-
sions, capable of interpreting and applying the law in an unbiased manner, and able to effect
change within their institutions.

The program, which was aimed at mainstreaming gender and cultural diversity, relied
on multi-stakeholder approaches and strategies that could promote social integration, create
a more inclusive and democratic public space, and provide opportunities for traditionally ex-
cluded voices — namely women and indigenous women — to participate in public discourse
on the issues.
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METHODOLOGY

he methodology of the program was comprised of six interconnected phases. Phase I

focused on developing the previously-referenced baseline analysis exercise that provid-

ed the necessary background information and identified challenges and opportunities.
Phase II laid down the foundation of inter-institutional relationships and terms of cooperation
with the USAC, other institutional partners and students. Phase III focused on a strategy for
recruiting the multi-disciplinary cadre of professors needed to implement the program. Phase
IV concentrated efforts on the development of an innovative curriculum together with partner
institutions and the cadre of multi-disciplinary experts, who, in turn, would teach at the pro-
gram. Phase V involved the actual instruction within the graduate program. Lastly, Phase VI es-
tablished a comprehensive monitoring and evaluation strategy to secure ongoing feedback and

incorporate lessons learned that could inform and support the sustainability of the program.

Phase I
Development of a social context assessment analysis and a baseline

The program emerged as the result of an assessment and analysis process. It involved the earlier-
referenced gender based analysis, a carefully designed consultation process with all the actors

representing both state and civil society institutions.

Phase I1
Developing strategic alliances

Essential to the program’s success was the selection of an implementing partner and local strategic
stakeholders committed to achieving the goal of extending the impact of the program to the wider
Guatemalan community.

The program chose to work with the USAC. As implementing partner, USAC was positioned
to allow the program to achieve its objectives. USAC is not only the oldest public law school in
Central America, but also the largest, enrolling the most students in this region. The university
also sets national standards for legal education. Furthermore, in the context of gender issues,
diversity, and the development of the legal and judicial profession — all crucial factors for the
program — USAC appeared to be particularly well positioned: “USAC...had (and still [has]) the
highest numbers of female and indigenous students. Further, ninety percent of all prosecutors,

judges, and public defenders were graduates from that institution.”"
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The process of building alliances consisted of the following steps:

First Step

The program entered into a memorandum of understanding with USAC where the institu-
tion committed itself to implementing two graduate programs in gender and the law: a Diplo-
ma in Gender and the Law (Diploma de Estudios de Actualizacion en Derechos de las Mujeres y
Genero, hereinafter Diploma) and a Masters in Women’s Rights, Gender, and Access to Justice

(Maestria en Derechos de las Mujeres, Genero y Acceso a la Justicia, hereinafter Masters).

Second Step

The next step was to begin developing a second tier of agreements with the most critical
institutional stakeholders. The graduate programs were not publicly advertised for open and
wide enrolment. Instead, they were offered by USAC to key stakeholders who showed in-
terest and commitment to strengthening their institutional capabilities to address women’s
rights and gender issues from a variety of angles. They were as follows: (a) Justice Sector
Institutions: the Judicial Branch, the Judicial School, the Institute of the Public Defenders,
the Attorney General’s Office and its Training Academy (UNICAP), the National Office of
Victim’s Assistance (OAV), the Office of Permanent Assistance (OAP), the Special Prosecutor
for Crimes Against Women among others; (b) Government Agencies: Presidential Secretary
for Women’s Issues (SEPREM), the Special Ombudsman for Indigenous Women (DEMI),
the Ministry of Labor, the National Academy of Maya Languages; and (¢) Women and Indig-
enous Women Civil Society Organizations (CSOs).

Third Step

Following the completion of the inter-institutional strategic partnerships, the next step was
the recruitment — through the institutional partners — of the students for the graduate
programs in gender and the law. The program aimed to create a critical mass and a new cadre
of legal practitioners, justice sector professionals, civil society advocates, and policymakers
knowledgeable about making gender-equitable decisions, interpreting and applying the law
in an unbiased manner while also promoting gender mainstreaming processes back in their
home institutions. The students in the program were recruited based on their institutional
affiliations and had made a clear and formal commitment to returning to their institutions
and organizations to teach, advocate, and integrate gender perspectives into their institu-
tional programs to advance the legal status of women. They also came from different back-
grounds. While the majority were lawyers, many psychologists, sociologists, social workers,
and communication experts were also included. Specific effort went into recruiting indig-
enous women. Another distinctive element was that all were granted fully funded scholar-

ships that covered their academic tuition.
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Phase II1
Recruitment of Professors

One of the program’s most important guiding principles was to contribute to the development
and capacity building of local institutions and experts. Thus, it relied heavily on local multi-dis-
ciplinary technical expertise to build its group of experts.

Because the gender and the law graduate program was designed to foster critical legal think-
ing and gender analysis of Guatemalan law, instructors’ doctrinal expertise alone was not enough.
What was needed was a law and society orientation that involved awareness of how law can pro-
mote social change to further rule of law, development, and social inclusion.

In order to realize this approach to teaching and conceptualizing the law, the program
worked with a group of multi-disciplinary experts from the fields of human rights, gender
and women’s rights, law, sociology, psychology, anthropology, adult education as well as social
activists. This cadre of multi-disciplinary instructors was able to facilitate a deliberative pro-
cess based on the Socratic method that also combined case study analysis with active student
participation in the class. In this way, the program developed a group of professionals with the
ability to think beyond stereotypes and academic hierarchies and begin formulating strategies

to advance gender justice.

Phase IV
Gender and the Law curriculum

The implementation of Phase I revealed a serious lack of understanding of the complexity of
issues relating to women’s rights among justice sector professionals and policymakers. That is
why the curricula for both the Diploma and Masters programs emphasized the development
of critical legal thinking with gender analysis as a cross-cutting theme. The Diploma program
for instance, focused on three major pillars: developing critical legal analysis with a gender per-
spective, adult education techniques for teaching gender and the law (andragogy) and advocacy
for and awareness of women’s legal rights and gender mainstreaming. The Masters program
was designed under three major components: legal theory and constitutional law, gender and
the law, and legal research and writing for institutional strengthening.

Another key element of the curricula (which became an academic requirement for gradu-
ation) was that the students themselves would have to design specific advocacy, awareness, and
gender mainstreaming programs, which they would implement back in their sponsoring insti-
tutions. Even though they were selected to attend the programs based on their professional and
academic qualifications, they had all been nominated by their home institutions. The program

thus took into account the need to advance reforms in actual practice.

INTERNATIONAL DEVELOPMENT LAW ORGANIZATION 59



LELIA MOONEY SIROTINSKY

Phase V
Implementation Process

The program went beyond the mere implementation of a series of academic courses and work-
shops. As part of the process, the program fostered a dialogue between men, women, indigenous
women, prosecutors, judges, civil society leaders, and institutions providing access to justice for
women who suffer from domestic violence and other types of violence. It challenged the students
to dialogue among themselves so they could identify their own ways of understanding the con-
sequences of the different types of GBV to which women were exposed and the responses they
themselves identified as part of a solution.

Another distinctive factor of the program was the teaching technique used by the multi-
disciplinary instructors. The process challenged traditional ways of approaching legal education
by relying heavily on the Socratic method of case analysis in place of the conventional ‘professor
lecturing and students listening’ model. This approach ensured the engagement of the students as
the principal actors and promoted ownership of the whole process, from beginning to end.

Part of this deliberative dialogue and process also included extra-curricular engagements
between students on the one hand and national policymakers and international experts from a
wide variety of academic backgrounds and regional expertise on the other. In the context of the
promotion of women’s rights and gender mainstreaming projects, the students were again con-
fronted with the connections between law and society, as well as public policymaking and ways of

promoting social change and inclusion.

Phase VI
Evaluation

Evaluation was a central element of the program from the very beginning. This involved acknowl-
edging that for any international development program to succeed, strong local partnerships were
not enough. There had to be clear standards and mechanisms that could make the program ac-
countable, track its progress along the way, and identify and correct impediments. These standards
and mechanisms would rely heavily on quantitative as well as qualitative data and analysis.

In practical terms, the implementation of this strategy had two chief consequences. At the
institutional level it required strong coordination and communication efforts with stakeholders.
They had to be partners on both lessons learned and accomplishments. Again, the strategy under-
lying this requirement was the need to promote program ownership and accountability.

At the student’s level, strong coordination and communication was also important. Their
commitment went beyond the need to pass tests and exams. They were aware that the technical
and multi-disciplinary teams were carefully monitoring student progress during their implemen-
tation of advocacy and gender mainstreaming projects or writing their thesis. Mechanisms and
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systems of verification were clear from the outset and again, the students themselves were partners
in the process of learning from results, challenges, and mistakes.

This strategy proved to be successful by providing a constant and regular flow of feedback to
the implementation teams that was also transparent to all stakeholders. This in turn, helped the
gender and the law programs achieve high levels of legitimacy and accountability among USAC,
participating partners, and other groups.

An internal and external participatory evaluation was also conducted throughout the entire
process with the purpose of identifying the best practices, lessons learned, and future activities.'!
The fact that these evaluations were conducted with the involvement of all partners and stake-
holders was highly appreciated, as they provided further insights and learning about the results
and impact that the program was achieving.

RESULTS AND IMPACT

quantitative analysis of the program already demonstrates significant results. As a result

of the two-year intervention, seventy-two justice sector professionals, academics, policy-

makers, and civil society advocates attended the graduate gender and the law Diploma and
Master programs; twenty-six advocacy and gender mainstreaming projects were implemented by
the forty-seven Diploma graduates back in their home institutions; 500 justice sector profession-
als and civil society and grassroots advocates were trained as part of the replication process and
multiplier effect that derived from the implementation of the twenty-six advocacy for women’s
rights and gender mainstreaming projects; twenty university level professors (from a wide variety
of social science backgrounds) were teaching in the gender and the law graduate programs; and
nineteen institutions (justice sector, higher education, government agencies, civil society organi-
zations) were working on the implementation of this project as partners and stakeholders.

The participatory evaluation process was able to identify different level of impact among par-
ticipants. Indeed, for a psychologist this process was an opportunity to “make friends with the law”;
a justice sector professional said that “this program gave me the opportunity to reflect on our daily
practice and to understand that it is critical to implement the domestic violence law without any bias
if we want to provide access to justice to women and indigenous women.” For the justices of the peace,
this program represented a landmark moment. As one stated, “it was the best thing that has hap-
pened to me in my life.” Another participant was able to integrate her own cultural identity as an
indigenous woman, a trained lawyer, and a judge with a more complex analysis of the challenges
indigenous women face within their own communities and how these cultural and traditional
practices become intertwined with other levels of discrimination when they try to access the justice
system. For a lawyer from the OAP the most important knowledge he gained from the program was
“the difference between equality and equity when it comes to enforcing women’s rights.”

After improving their legal analytical capabilities and expanded knowledge, both men and
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women were able to generate change within their home institutions. They began by sharing their
new understandings and knowledge with their colleagues as a means of confronting stereotypes
and promoting change from within (i.e. at the agent levels). As an example, psychologists from
the National Office of Victim’s Assistance said: “the major challenge was to confront the patriarchal
model that saw violence as the woman’s fault. If she would just “behave,” the violence would stop.” By
being able to understand the complexities of these issues and apply gender analysis, a lawyer at
the Public Defender’s Office was able to identify that a judge was convicting a woman of murder
based on the use of false gender stereotypes instead of hard evidence. This incident became part
of the baseline she used to begin developing a set of gender standards that Public Defenders are
beginning to use today as part of their defense strategies.

Alumni of the ‘gender and law’ curriculum, together with their colleagues were able to oper-
ate in new ways in terms of their understanding of the laws and the actual enforcement mecha-
nisms that are in place. After participating in a process facilitated by one of the Judges from the
Diploma, a Judge of First Instance Court acknowledged “many laws are passed without taking into
consideration the different realities within which they will have to be enforced. By participating in this
process, I have been able to understand that we need to place ourselves where we are, within our reali-
ties and see what are the constraints that do not allow us to provide women and victims of domestic
violence with the proper measures they need to stop with that violence at home.”

This whole process generated impact at the institutional level as well. For instance, the Judi-
cial School is developing a curriculum on gender issues and human rights that is mandatory for
all entry-level magistrates. Some sessions are being taught by the Justices of the Peace who gradu-
ated from the gender and the law program. Another example is the Public Ministry’s training
academy, which now provides continuing legal education courses for prosecutors and administra-
tive staff on the implementation of the domestic violence law without gender and multicultural
biases. Another graduate of the program leads this effort. In addition, the Public Defender’s Office
is reaching out to all of its Public Defenders with new and integrated gender based strategies in
defense of women who have committed crimes. Civil society organizations were also able to be-
gin a community empowerment process consisting of leaders providing direct shelter and legal
support to women who suffer from GBV and have also begun building bridges and increasing
interaction with justice sector institutions.

CONCLUSION

ased on a specific experience that challenged both legal education and traditional patterns
of international development projects, the findings in the present paper demonstrate that
gender and the law education can promote rule of law, development, and women’s rights.
Through the process of designing, implementing, and evaluating gender and the law graduate

programs in a particular social context — a process and strategy far from perfect — the program
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was able to reach its original objective and generate different levels of results and impact. Still,
many challenges remain.

Indeed, GBV remains a phenomenon that continues to affect Guatemalan women and threat-
ens their livelihood. However, the fact that the partners involved throughout the program are
highly committed to carrying it on, demonstrates that it represents one strategic and successful
way of contributing to the long-term goal of changing attitudes among justice sector professionals.
These professionals were consequently able to achieve high levels of impact through gender main-
streaming projects they undertook in their home institutions. This in turn, has lead to generating
an institutional awareness and demand for additional similar programs, in pursuit of the goal of
improving women’s access to justice. In the end, this is what sustainability is all about.

One of the major traps that the development community tends to fall into is to quickly
conclude that an experience in one social context can easily be replicated in another, particularly
when dealing with a “universal phenomenon”'? such as GBV. Even though this approach can be
very successful, it can sometimes lead to negative reactions within local communities, precisely
because the initiative promoted is neither locally rooted, nor the product of careful consultation
with local or national stakeholders. Hence, there is a lack of buy-in to the program. This pro-
gram (even though it represented an external top-down development intervention approach) was
aware of this challenge and addressed it from the start. During the design process, previous efforts
in gender and the law were carefully reviewed and considered both at the local and international
levels. As a result, a stronger approach emerged: a strategy that could provide added value through
strong local buy-in, capacity building, leadership, and ownership.

The range of instances in with violence against women is manifest precludes consideration
of it as solely a technical issue. From a human rights perspective, it is the major perpetrator of dif-
ferent types of violations targeting engendered relationships and generating the “deprivation of
women as human beings.”"* It does not allow for the full development of their capabilities and pre-
vents women from actively participating in the public realm. From a socioeconomic point of view,
violence against women creates “a major loss not only for the victim but for society as a whole.”™*

Tackling a broad social problem such as GBV requires more than technical approaches, such
as strengthening technical capacity in the justice sector or constructing shelters for battered wom-
en. At the policy level, “development policies cannot be limited to isolated women’s projects aimed
at meeting basic needs or expanding women’s access to resources. In order to have a holistic, inte-
grated approach, policy and implementation have to be grounded in strategies that effectively tar-
get gender status through normative, institutional and structural change at all levels of society'?

Years of exclusion and marginalization have prevented both women, and particularly indig-
enous women, from actively participating in the public realm. In practical terms, this has resulted
in deeply-rooted discriminatory practices at all levels of Guatemalan society and institutions.
These conditions call for a society to come to terms with its own problems by engaging in delib-
erative processes that welcome diversity, inclusion, and multicultural interactions. The use of a

scale up strategy'®, which aimed to promote public deliberation on highly controversial issues, a
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cascade model of replication to bring about institutional change, and the use of other strategies
designed by local stakeholders proved to be successful in this case. It was successful precisely be-
cause it emerged as the result of locally-designed processes and responses with clear monitoring
and evaluation strategies that provided feedback and lessons learned to all parties involved from
beginning to end.

The links between law and society and between theory and practice were crosscutting ele-
ments of the gender and law graduate program. This process facilitated the provision to justice
sector professionals and civil society advocates of “new sensibilities and awareness without impos-
ing the views of any particular interest group or the feminist agenda.”'” This way of approaching
legal education did not generate resistance—even though the issues at stake were highly sensitive
for the students and their respective institutions. Furthermore, it also transformed them from
passive recipients in the classroom to agents of social and institutional change.

This whole process attests to the value of, capacity building, opportunities for sustainabil-
ity, and institutions that are strong enough to promote the rule of law by administering justice
without gender and multicultural biases. In the long run, programs such as the one at hand stand
for societies that are willing to become truly democratic with citizens who participate fully in the

public realm and are not influenced by stereotypes, gender, and multicultural biases.
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SYMBIOSIS OR MUTUAL DENIAL?
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ABSTRACT

he renewal since the late 1990s in support by multilateral development

institutions for poor country governance reforms rests on liberal ‘rule of

law’ principles that have a long provenance. Most recently, the 1997-98

Asian financial crisis prompted the keen advance of ‘rule of law’ through
the specific rubric of legal and judicial (broadly defined as justice sector) reform pro-
grams. As this paper shows, renewed justice sector policy ambitions have increasingly
been supported by policy-based lending instruments. This paper examines the impact
of this approach to supporting justice reforms on the reform process itself. Does policy
conditionality help or hinder domestic reform processes, in what ways, and under what
conditions? Section 1 reviews what is new in the recent round of justice sector reforms,
and the conclusions of research on policy conditionality as an instrument to support
reforms in developing countries. Section 2 then turns to the experience of the Asian
Development Bank with respect to Pakistan’s Access to Justice Program, a $350 million
package of loan and grant financing approved in 2001. The Pakistan case is useful in two
important ways. First, this large and ambitious policy-based lending operation includes
both features of past structural adjustment lending operations and new features which
explicitly attempt to address the lessons of past failures. Second, the period 2001 to 2005
in Pakistan, whilst politically tumultuous, nonetheless can be used to illustrate many of
the wide range of political and economic, domestic and international factors that bear
on the success or otherwise of policy based lending instruments.
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INTRODUCTION

entral to recent support by development institutions for poor country governance
reforms have been ‘access to justice’ programs hinged on liberal ‘rule of law’ prin-
ciples. While their ambitious scope and prodigious funding can suggest something
unprecedented is underway, the association drawn between law and development is
a hardy perennial whose contours were marked out during the colonial period. Today’s efforts are
headlined as pre-requisites for both economic growth and poverty reduction. But it is by no means
certain that a thorough analysis of access to justice programs will in the future find a clear rela-
tion with either. Certainly, the empirical relation between the wider set of neoliberal adjustment
reforms they belong to and economic growth/poverty reduction is far from direct or robust.

Nevertheless, future assessments of current efforts will remark on two things. First, that
compared with earlier legal and judicial reform efforts, the policy scope, ambition, financial and
programmatic armatures of the present resurgence are breath-taking. The reinvented access to
justice reforms have moved from their earlier supply side emphasis on law reform and judicial
administration to deal with the wider sets of incentives and sanctions that bear on judicial perfor-
mance and independence, restructuring prosecution and police services, introducing new budget,
expenditure and audit practices, linking up access to information, administrative justice, arbitra-
tion, alternate dispute resolution systems, and promoting a wide range of professional and civil
society organizations to mobilize and sustain the ‘demand’ side of the reform. Second, future
assessments will also show that despite the much heralded new era of ‘post-conditionality’ in
relations between aid givers and receivers, the more embracing compass of today’s access to jus-
tice programs face many of the same kind of difficulties encountered during the 1980s heyday of
Structural Adjustment Programs. Thus, any assessment of access to justice reforms needs to first
disentangle the ‘reform intent’ from the ‘instrument, today called policy based lending, through
which they are supported. This paper considers the impact of the instruments used to support
poor country reforms on the passage, success and otherwise of those reforms. It looks at how
policy conditionality helps or hinders domestic justice reform processes, in what ways, and under
what conditions.

The first section reviews what is new in the recent round of justice sector reforms and re-
caps the conclusions of research on policy conditionality as an instrument to support developing
country reforms. Section 2 summarises experience of the Asian Development Bank (ADB) with
policy lending in general, and then reviews aspects of Pakistan’s Access to Justice Program (AJP),
a $350 million package of loans and grants approved in 2001. While this paper does not purport
to evaluate the AJP?, the Pakistan case is useful in two important ways. First, the AJP, arguably
the most ambitious and certainly the largest justice sector policy based lending operation ever
supported by a multilateral development bank, includes features of past structural adjustment

lending operations — tranches released on compliance with prior policy achievements — and new
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features which explicitly attempt to address the lessons of past failures. Second, while it is pre-
mature to judge AJP’s long term outcomes, the politically tumultuous period 2001 to 2005 in
Pakistan illustrates many of the wide range of political and economic, domestic and international
factors that bear on the success or otherwise of policy-based loans. Thus, we argue in conclusion
that the interaction of the instruments available to support governance reforms and the particular
context in which they are deployed, the central theme of this paper, suggest lessons regarding both

policy-based lending in general, and legal and judicial reforms in particular.

ACCESS TO JUSTICE:
REFORM INTENT, AND REFORM INSTRUMENTS

Law and Development Revisited

aw and development’s hardy perennial took root from the moment nineteenth century

English and French liberal law makers began to catch up with and codify the propertied

interests of early traders, ivory pirates, slavers, land and other resource plunderers as they
scoured what are today’s poor developing countries.* Nowadays, their urgent need to protect the
accumulation of property and wealth, to legitimate their foreign adventures and gloss this with
humanitarian concern for protecting the interests of abused locals seems so evidently part of an
excuse for what became the edifice of colonialism. It remains to be seen whether hindsight will
similarly judge the present efforts to protect the interests of global capital and bring growing
global and local instability and insecurity within a ‘rule of law’ laced with humanitarian concern
with the poor and their ‘empowerment.

The law and development movement is however best remembered for the chronicle of failed
ambition in the 1960s and 1970s when an alignment was sought between Western, largely US,
lawyers and jurists and the political and economic program of strong states and national econo-
mies of the Cold War. Propelled by the evolutionary theories of Walt Rostow, but lacking the
sharp doctrinal consensus of today’s economic theory, it was soon found that US ‘legal liberalism’
was not easily transplanted. Pushed through badly crafted and under-resourced projects, beset
by early signs that development policy fashion was about to radically shift, and domestically un-
dermined by the authoritarian politics and patrimony of recipient governments, professionals’
retrospectives of this period typically lament the narrow focus on the courts, their training and
equipping, and conclude justice reform must be incremental, embrace the legislature and execu-
tive, and requires considerable high level country and donor commitment and domestic political
support.” These lessons aside, the law and development movement was washed up in the flotsam
of the end of the American war in Vietnam, the collapse of the gold standard, the first oil shocks
and signs of what became the 1980s anti-statist, ‘end of development decade’, never to return in-

tact. Fundamental revision was in the offing.
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From end of 1970s began a decade long ‘counter-revolution™ in which what mattered, at
least until the next round of Latin American debt-induced crises in the early 1990s, was develop-
ing country macro-economic policy settings, debt repayment and fiscal solvency prescriptions
that were later all marvelously rendered as the Washington Consensus.” But this was to prove
short lived. The economic shock therapy that induced the collapse of the Soviet Union and the
emergence of states variously described as ‘criminal’ and ‘failed’, and widening inequalities and so-
cial unrest across swathes of the under-developing world soon saw structural adjustment’s policy
makers and economists at the forefront of a law and justice revival. As Heinrich Mathes, Deputy
Director-General for Economic and Financial Affairs of the Commission for European Commu-
nities noted in 1993, “it was too easily assumed that the liberalization of prices, the introduction
of private ownership, the State’s abandonment of its foreign trade monopoly and interference
in business decisions, and the establishment of a western-style monetary and fiscal policy were
synonymous with the introduction of a market economy and thus guaranteed the success of the
entire experiment”. This approach proved to be “a terrible error of judgment which threatened
to discredit the entire transformation process.”® Early calls for developing countries to address
‘corruption’ soon morphed into all-out demands that the state be ‘reinvented’ around rule of law
principles. The predictability of price movements, the supply and demand responses, the sanctity
of private ownership and contract depend on the construction by states of a market economy the
“essential attributes (of which) are the statutory rules and general framework within which all play-
ers must operate. These are very frequently overlooked by politicians and economists, who tend to
be result-oriented, and their existence is, as it were, taken for granted”’

The rest, especially after the Asian financial crisis of 1997-98, is familiar history.'® With re-
sponsibility for crises of various kinds, financial, social, security — firmly laid again at the door
of poor country governments, the rule of law framework was embraced by any developing coun-
try embarking on radical changes to globalise their production, promote legalized forms of pri-
vate enterprise, sell off state owned enterprises and promote the accumulation of private wealth.
Cambodia’s Finance Minister shows how legal reform has become part of poor country’s global

re-branding and positioning:

We want a market economy, but we need to put laws in place. Without laws, we will have just
a jungle economy... The international donor community should help us, advise us, push us to

establish a transparent and enforceable legal system."!

Meanwhile, these commitments were being given added gravitas by international financial
agencies. From initial hesitancy about whether their Charters permitted them to engage in what
became ‘second generation’ governance reforms, concern with anticorruption and market secu-
rity and transparency measures have grown over the past decade into unprecedented lending
and technical assistance operations in which legal, judicial and variously defined access to justice

reforms were ‘mainstreamed’ in core practices. Central to all these ‘good governance’ efforts, as
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we will see in Pakistan’s case, have been globally familiar prescriptions to separate powers at the
local level (judicial, executive, legislative), and to reassign central state functions, to the market,
to lower levels of government, and to various kinds of private/civil society associations. All these
efforts bespeak the central tenant of NIE; namely, to lower ‘transaction costs’ and the well-known
North-esque dictim of ‘inform), ‘compete’ and ‘enforce’, whereby uncertainties will be reduced,
discretionary powers (of the state) curbed, and the reinvented state is disciplined to focus its coer-
cive powers on protecting property, contractual and other rights.'? All this, despite clear evidence
documented by Rodrik and others that there is no unique, context-free way to achieve desirable
institutional outcomes; it is, rather, gradual, path-dependent, and seems particularly resistant to

being externally imposed.*

Conditionality and Ownership: the search for the magic bullet

The IFIs’ use of conditionality to achieve compliance by poor, security fraught and fiscally
dependent countries with external policy prescriptions has a long provenance, both in application
and critical commentary. The SAP experience of the 1980s, the so-called “lost development de-
cade’, is often used to show the mixed and perverse results of policy conditionality." Yet, the com-
mon and profound failure of the original precepts of neoliberalism has remained hardly noticeable
in debates about conditionality. Similarly, neither Tony Killick’s conclusion following careful ex-
amination of the evidence, that conditionality is unable “to create an incentive system sufficient to
induce recipient governments to implement policy reforms they otherwise would not undertake,
or would undertake more gradually”® nor the World Bank’s public skepticism about the ability
of conditionality to promote reform in countries with weak “local movement in that direction”',
seem to shift internal IFI debates beyond quantitative aspects of policy conditionality (how much
to apply, and how intrusively)."” Two concerns did become clear after the 1997 Asian crisis, an ap-
parent interest in political economy, which triggered concern with ‘ownership’ and ‘selectivity’

Characteristic of reform programs advanced through policy conditionality, then and now,
is the ‘executive shortcut’; the hatching of reform programs in closed door sessions with the ex-
ecutive wing of governments largely without parliamentary scrutiny. The failure “to create an
incentive system sufficient to induce recipient governments to implement policy reforms they
otherwise would not undertake, or would undertake more gradually” was often attributed to this
“deeply technocratic bias”*® and to its corollary, the neglect of what is often referred as the ‘po-
litical economy factor’.!” This factor was seen to undermine commitment to stay the course with
adjustment conditionalities, and this, rather than the ‘reform content’, was regarded as the reason
why reforms failed. Thus whilst garnering wider ‘ownership’ was understood as the sine qua non
to over-ride the strictures of political economy, the larger conviction developed that the challenge
was not simply to induce policy reforms, but to “focus more explicitly and more rigorously on

issues of power, politics and democracy”,” in other words to act directly on poor countries’ gov-
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erning arrangements, as both prerequisite and outcome of the reform process itself. Free of the
much chastised straitjacket approach of conventional policy based conditionality, this conviction
coalesced around the idea of ‘aid selectivity’?! in which aid allocations would from around 2001
deliberately favour better governed countries, or countries that, by signing up for the World Bank/
IMF Poverty Reduction Strategy Papers, or their Comprehensive Development Frameworks, had
signaled their ownership of the governance policies researched and referenced by the World Bank
Institute and similar agencies keenly establishing good governance doctrine.

With an operational approach to ‘political economy’ comfortably proxied by good gover-
nance policies, ownership and selectivity on the part of major donors, a dramatic increase in
policy lending in the service of good governance programs quickly got underway. In the five
years to 2001, the World Bank funded over 600 governance-related programs and initiatives in 95
countries.”? During the same period ADB approved 65 program loans and 13 sector development
program loans using the policy based lending approach. Between 2000-2004 ADB approved 19
governance loans costing nearly $2 billion.” We turn now to illustrate how this new, post-con-
ditionality approach fared in one of the most challenging political economies where new-era

governance policies were applied.

PAKISTAN'S ACCESS TO JUSTICE PROGRAM

n November 2001, ADB’s Board approved a $350 million contribution to Pakistan’s AJP. A

central feature was a $330 million policy loan to be released in four tranches to the federal

government on compliance with 64 conditions to be achieved over three years. Although the
Board’s decision was fully consistent with ADB corporate governance policy approved in 1995,
this was a bold and new venture, both for ADB and a Developing Member Country. The deci-
sion was triggered, as so often, by a heady mix of crisis and opportunity. The reforms supported
by AJP had long been proposed in Pakistan, but all of them had eluded Pakistani governments
since 1947. The catalyst for what became AJP was provided by the October 1999 military coup
that brought General Pervaiz Musharraf to power.” Declaring that Pakistan faced a crisis of ‘gov-
ernance, Musharraf appointed himself Chief Executive, suspended the Constitution, established
a National Security Council and invited the judiciary to take a new oath of allegiance. The new
government’s de jure legitimacy was secured within months when the Supreme Court once again
invoked the ‘doctrine of necessity’ which states that the integrity of the state is of paramount im-
portance such that when a constitutional government is overthrown, the usurping authority must
be recognized so as to avoid anarchy.”

The Supreme Court granted Musharraf three years to deliver on his reform package be-
fore handing power back to elected representatives by October 2002. Earlier, Musharraf had an-
nounced a seven point agenda that included rebuilding national confidence and morale, strength-

ening the federation, and reviving the economy. He promised to depoliticize state institutions,
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‘devolve power to the grassroots level’, ensure swift accountability and anticorruption measures,
and deliver ‘justice to the doorstep’ of the common citizen. This appealed, by design and conse-
quence, to an international community that had largely abandoned the government following
nuclear testing during May 1998. Musharraf faced a fiscal crisis; more than 60 percent of govern-
ment revenue was tied to pay the debt and the military. Foreign exchange reserves were low, and
the terms of trade were deteriorating due to rising oil prices.*

On the heels of coup, and laments that Pakistan had failed to honour any of its previous
structural adjustment agreements, the donor community responded quickly with unprecedented
increases in aid and concessional lending.”” Undoubtedly, events following the aftermath of 9/11
were important. But important also was the evident scope and scale of the governance reforms an-
nounced by the military government. These included five key policy shifts: devolution, namely the
creation of three levels of elected local governments; the local separation of powers, thus ending the
150 year old office of the executive magistracy; efforts to shift power from the executive to elected
representatives; significant ‘opening’ of the state to engagement with civil society interests; and high
profile commitments to gender empowerment. Each of these came to feature in the AJP.

A much narrower but still ambitious AJP had been the subject of the policy dialogue between
the ADB and the Government of Pakistan since 1997 during implementation of innovative techni-
cal assistance projects for legal and judicial reforms.® Aware of the mixed record of court-centric
legal and judicial reforms to date”, the program as finally approved entailed a far greater policy
scope than earlier efforts; including not just core judicial reforms, but also law reform for alternate
dispute resolution and administrative justice, police and public safety reforms, improvements in
legal education and legal empowerment. Also included were justice sector administrative reforms,
(budget and finance management, case flow management, strategic planning, human resources
and training)*® and other fiscal reforms and promotion of a range of civil society engagements
with the police, the courts and administration responsible for delivery of justice. As the scope in-
creased in response to perceived opportunities, and as the imperatives mounted after 9/11, the size
of ADB’s commitment grew to a $350 million funding package for policy loans including a Tech-
nical Assistance loan of $20 million, provision for a $25 million endowment called the Access to
Justice Development Fund (AJDF), and associated grant financing for capacity development that
attracted co-financing from bilateral donors. ADB was clear the AJP would be only the first in a
long series of financing commitments for a reform agenda spanning at least ten years.

The program’s enlarged scope also reflected shifts in how poverty was understood: from a
static view, centered around ‘poverty head counts’ and minimum income levels, to the concept
of vulnerability. Vulnerability to poverty, a situation faced by the majority of the population, was
clearly linked to their access to primary entitlements — land, irrigated water, public safety and se-
curity, livelihood, employment, business — that depended on a functioning ‘public realm’ Justice
became central. “Justice” said the staffs’ presentation to the ADB Board, “is a function of the rela-
tionship between institutions responsible for delivering entitlements (public goods and services)
predictably, affordably, and accountably, and the ability of citizens to secure and sustain their
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access to key sets of assets”*! Thus, a Board unaccustomed to this kind of analysis was persuaded
about AJP’s central rationale. “The pro-poor rationale of this Program assumes that efforts to
limit the vulnerability of the poor to the vagaries of systems of administrative, political, civil, and
criminal justice are at least as important as macroeconomic performance in poverty reduction”
remarked the Board paper, adding the more familiar rider that “the present legal framework and
the performance of judicial institutions significantly constrain market-based economic growth,
and in particular hinder foreign direct investment as well as the growth of small and medium-
sized enterprises”.*

AJP was cast around four key objectives of improving access to justice so as to (i) provide se-
curity and ensure equal protection under the law to citizens, in particular the poor; (ii) secure and
sustain entitlements and thereby reduce the poor’s vulnerability; (iii) strengthen the legitimacy of
state institutions; and (iv) create conditions conducive to pro-poor growth, especially by foster-
ing investor’s confidence.” Aspects of these reform efforts will be discussed below. However, of
particular interest to the Board and other observers was how this structural adjustment program,
recast as a policy-based lending program, sought to avoid the well known difficulties faced by this
kind of instrument. It was well understood that the success rate of policy-based loans had been far
short of expectations, that too many conditionalities and excessive details should be avoided and
that flexibility was of paramount importance.’* Nonetheless, many in ADB’s management were
anxious that detail was necessary, if only to provide a record of the full ambition of the program.
Four features of AJP are relevant here. First, unlike most other justice sector reforms, and unlike
most adjustment lending operations, AJP was avowedly concerned with all three organs of the
state. Reforms around the formal judiciary remained central, but the policy conditions agreed
with Government would require serious engagement with the legislatures — national and sub-
national — and the executive whose powers were set to be radically curtailed by the larger reforms
announced by Musharraf.

Second, arguing that “while a comprehensive approach is not guaranteed to succeed, piece-
meal efforts are likely to fail”, the policy reform approach was novel. Referred to as the ‘cascade
approach), the program intended to promote outcomes only where there was a prior policy com-
mitment. Early tranche release conditions therefore highlighted enactment of laws to give a durable
affect to policy commitments. Where this had been achieved, the program would support establish-
ment of institutions at the federal, provincial, and local levels that had been provided for in law.
And, finally, where these needed support to become functional, the program would aim to ensure
that sufficient fiscal and technical resources were available for long term sustainability; thus, for
example, fiscal reforms were also included. More will be said about this cascade approach shortly.

Third, recognizing the inherent constraints of the kind of policy blueprints that had been a
feature of earlier SAPs™, it was argued that the conditions for releases of tranches were best under-
stood as “working hypotheses to focus a domestic dialogue within government, and between gov-
ernment and a diverse range of civil society and private agencies”. This was a novel approach for
policy based lending instruments. The central focus for this dialogue would be an annual perfor-

76 SEARCHING FOR SUCCESS: Narrative Accounts of Legal Reform in Developing and Transition Countries



JUSTICE SECTOR REFORMS AND POLICY CONDITIONALITY: SYMBIOSIS OR MUTUAL DENIAL?

mance review process, starting from the point at which justice was dispensed’, the local courts and
police, local governments, and range of special purpose civil society/state agencies that were to be
provided for in the new laws. The intention was, then, to calibrate policy conditions to changes
in the political environment in which the program was being implemented. Again, more on this
shortly. Finally, unlike most policy condition programs, AJP’s policy loan was supported by other
financing instruments. As mentioned, a $20 million technical assistance loan was made available
to support the 29 government agencies at central, province, and local levels which were implicated
in these reforms. Alongside, the AJDF had five ‘funding windows’ for judicial development, legal
education, judicial training, research and a unique facility to fund civil society initiatives for legal
empowerment. Grant-funded domestic and some international technical experts were available
to each agency to assist them identify their priorities, draw on these funding sources, and sustain
the process of policy dialogue.

AJP’s designers were well aware that the risks facing this program were formidable and list-
ed no fewer than 16 ‘key constraints’ that would need to be dealt with during implementation.
Critical would be ‘constituency building), that is, negotiating and building commitments to the
reforms amongst executive and judicial agencies whose unbridled privilege and insularity would
be challenged, amongst newly elected local government officials, with elected province and federal
representatives set to be returned to office after October 2002, and with a largely supportive, but
justifiably skeptical civil society at large.

It was furthermore evident that AJP’s implementation would run hard against deeply em-
bedded features of Pakistani governance. It has been said that Pakistan is burdened with an ‘over-
developed state’®; distant from citizens’ interests, arbitrary in its actions, ruling by order rather
than justice. These were a colonial legacy, but had been thoroughly reinforced by post-colonial
experience. Many have reflected on the ‘praetorian’ nature of the contemporary Pakistani state®’
and its roots in popular endorsement of authoritarian rule in the rural areas of its most populous
province, the Punjab.?® Since its creation, Pakistan’s governance has been dominated by a cabal of
patrimonial-territorial rural elites, the so-called ‘feudals’, who had maintained the colonial gover-
nance institutions inherited and sustained by a relatively well trained civil-military bureaucracy.
Any semblance of a social change agenda, for instance land reform, has been unable to move
beyond rhetoric due to this powerful alliance. Political mobilization even at the level of populist
rhetoric was seldom tolerated. Hence the democratic institutions and processes were time and
again contained by an overarching executive consensus. Pakistan’s AJP focused on reforms around
the thana and kutchery — the local offices of the police and the magistracy, which represented,
negotiated and enforced the ‘writ of the state’. Since the unstable coalitions of the 1950s, politics
was mediated by elite coalitions of convenience, shifting overnight, but always without a social
agenda. Relations between representatives and citizens were never able to replace the dominance
of patrons over clients. Since 1958, at least eight law reform commissions had been constituted to
review the administration of justice in Pakistan — and few if any of their recommendations had
been implemented.*
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Thus, the third military coup in 1999, had features both historically familiar and unique. All
military rulers expressed similar ambitions of reforming the state and society, but Musharraf’s
seven point agenda and its initial implementation made a radical departure from earlier efforts
by undoing the executive magistracy at the local level and moving towards ‘separation of pow-
ers, that is, acting directly on thana and kutchery politics. The historical legacy was the constant
backdrop for AJP’s implementation, but Pakistan’s external environment changed dramatically
after 9/11 2001. This initially added pressure for reforms, then lessened dramatically once secu-
rity interests took precedence over liberal reforms. Internally, major changes also occurred, espe-
cially after October 2002, and this too impacted directly on how the reforms supported by AJP
rolled out. By 2004, the government was diluting the pace of decentralization and police reform,
recentralizing powers earlier assigned to local government, and reaching accommodations with
provincial governing elites so as to sustain the military/civilian alliance of the day.

During the first two years of AJP implementation, the fiscally strapped and legitimacy
starved executive acted to fulfil AJP policy commitments. The first two tranches were re-
leased, following enactment of new and amended laws and policy declarations which could
be achieved through executive ordinances. The military government promulgated at least 44
ordinances directly concerning governance reforms. Then, the second phase in AJP policy
dialogue got underway, during which the institutional implications of new laws (regula-
tions and rules, new local justice-related agencies, human resource capacities and incentives
working at all scales of government, and across both judiciary and executive) were to be
implemented. This coincided with the October 2002 return of political elites to the national
and province legislatures, and stiff opposition to the legal framework order (LFO) promul-
gated by the Musharraf government just before the elections which aimed to protect the
bulk of reformist legislation. This became the rallying point for opposition to the military
regime around which unstable political coalitions sought identity by stymieing and under-
mining implementation of any changes included in the LFO. We will turn to this story later

after an overview of progress on AJP outcomes.

AJP Policy outcomes and experiences

AJP design identified 48 policy actions on legal/judicial reforms and 16 on police re-
forms. The first tranche of $100 million was released in December 2001 upon enactment of
laws and policy commitments on independence of the judiciary, police reforms, full local
separation of powers, arbitration law, alternate dispute resolution, legislative transparency,
and gender equity and legal empowerment. In November 2002, the second tranche of $50
million was released following compliance with 18 policy conditions that included the es-
tablishment of $25 million AJDF and new legislation fulfilling the policy commitments an-
nounced in December 2001. By late 2004, the Government had reported substantial progress
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on largely second generation institutional reforms enabling the release of a third tranche of
$100 million. Little progress had however been achieved in utilizing the $20 million techni-
cal assistance loan, in large measure because of managerial weaknesses in ministries and
departments concerned with law and justice, as well as reluctance by the elected political
leaders responsible for these agencies. The AJDF was set up in a formal sense; however there
is little or no capacity, or will, within the Law and Justice Commission (LJC) to administer
the endowment. Given its wide ranging reform ambit, AJP attracted technical assistance
grant resources from a number of bilateral agencies, including in the first years, Canada
and the Netherlands. Ironically this support, coursed largely through national consultants,
substituted the capacity of the government to manage the reform agenda and for a time hid
the full extent of reluctance within the executive to move ahead with the reforms.

After four years of implementation, AJP’s experience accords with evidence from else-
where about the difficulties facing second generation policy reforms for public services out-
comes.* Translating legal and policy instruments into institutional development outcomes
is neither formulaic nor predictable. By design, the cascading approach of AJP policy and
institutional outcomes, meant that as the program moved from support for law reform, to
actually establishing the new institutional arrangements prefigured in laws, it would become
increasingly transaction intensive. The transit from policy or law into far more complex
institutional ‘rules of the game’ involves multiple actors and often competing forces. In
the case of Pakistan, as the reforms supported by AJP moved into policy actions which fo-
cused on regulations, rules of business, new agencies and working arrangements at federal,
province and local levels, they had to engage political contests amongst typically unstable,
reform-averse political alliances, disparate and contesting organs of the state (legislature,
judiciary, executive), and the uneven commitments of factional and politicized non-state
actors such as the bars and other organized elements of civil society. Within the executive,
factional struggles and administrative turf battles abounded. One popular reform promoted
by AJP to establish an independent prosecution service (IPS) was mired in contest around
the meaning of ‘independence’, or, more to the point, which administrative agency of the
province government should be the arbiter of that ‘independence’ in practice. Decisions,
when eventually made, were uneven across the four provinces, and frequently recinded, well
before the administrative and budgetary armatures needed to put the IPS into practice could
be marshaled. Results were often counter-intuitive: as witnessed in the north western fron-
tier province (NWFP) which elected an alliance of Islamic parties, yet showed impressive
results vis-a-vis some critically important liberal justice reforms. The context in which the
reforms were implemented therefore always ensured that the ‘traveled formalism’ of AJP’s
policy conditions had diverse and often unexpected outcomes.

In what follows, we briefly review four key policy outcomes of AJP, to show different as-
pects of this complex process of implementing a policy-based loan in a rapidly changing do-
mestic and international environment.
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1) Law reform for increased access to justice

AJP’s key outcome was to improve policy making for an efficient and citizen-oriented justice
sector. To this end, AJP underwrote substantial law reform. A statutory national judicial policy
making body was created, amendments were made to the law governing the Law & Justice Com-
mission (LJC) to broaden its membership and scope by inclusion of non-judicial members, en-
gagement with civil society and AJDF management. New laws on freedom of information, defa-
mation, contempt of court, small causes court with alternate dispute resolution provisions were
also enacted. To further increase the citizen orientation of existing laws, family laws were amended
to provide for speedy dispensation and facilitate judgments with overtly gender equity bias, and
the writ of habeas corpus (illegal detention) was devolved to the district judge level. Most of these
achievements were triggers for a tranche release that coincided before the end of direct military
rule and partial transfer of power to federal and province legislatures.

In the post-2002 political milieu, implementation of institutional reforms was confronted
by new imperatives and their pace and direction was hostaged to political contests between fed-
eral and province governments, and internal struggles within each government. The enactment
of consumer protection laws by all four provinces was delayed; and when these were passed the
institutional arrangements had to be developed by the provinces rather than the central decrees
issued from the capital. The legislation on alternative dispute resolution and inexpensive small
causes courts promulgated by the military government remained unimplemented for the lack
of institutional measures such as rules, budget and human resources. It became evident that the
multiple transactions required to convert the policies into public services would take longer than
envisaged in 2001. The executive shortcut route could not be applied, and in important respects
the adoption of this approach before October 2002 to create an ‘enabling legal environment’

made it more difficult to gain support for subsequent actions.

2) Separation of powers

AJP supported the move towards full separation of the judiciary from the executive at all
levels to strengthen judicial independence’. Concurrently, separation of powers was central to the
Government’s devolution plan. The local government ordinances promulgated in 2001 provided
for the abolition of the executive magistracy and reassignment of all judicial powers to the district
judiciary. This was a major policy shift mandated by the 1973 Constitution. Earlier, the judicial
ruling of 1996 had resulted in partial separation but the 2002 reforms provided a comprehensive
legal framework for complete separation.

As noted earlier, the historical tradition in South Asia through the Mughal and colonial peri-
ods has been the existence of territorial-patrimonial kingdoms to govern. All post-independence
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efforts in Pakistan to effect ‘separation of powers’ had failed.*' Given this backdrop, achieving full
separation of powers was a major shift; however, its transition to improved local justice services
remains elusive due to inadequate investments in judicial capacities, slow growth of subordinate
judiciary’s budgets, particularly non-salary resources, and inadequate regimes of incentives and
sanctions. In addition, the demise of executive magistracy has complicated local governance since
the quasi judicial and pre-trial functions of the executive relating to ‘social regulation’ and en-
suring public entitlements still require clarity. For instance, issues of environmental and public
nuisances that had been handled in an executive manner are now in the formal ‘adjudicatory’ do-
main. Another key function of police oversight, although far from problematic when performed
by the executive magistracy, has not been achieved by the newly created public safety commissions
which have, since amendments to the Police Order in 2005, become increasingly politicised. The
sheer scale of reform implementation requires a daunting range of multiple transactions to be
mediated by judges, local elected officials and citizenry. And, AJP by device and design could not
have led these complex processes.

The technical assistance project under AJP designed to deliver technical support to identify
and develop sub-national capacities remained ineffective. First, its steering also required a centre-
province compact that was difficult to achieve as the election results produced quite diverging
priorities in these two levels. Second, with the military-executive still in driver’s seat, historical
legacies of executive-judicial tension dominated the consultations and preparation of proposals
for the judiciary. Lastly, the need to tailor technical support to multiple, diverse local requirements
proved beyond the ability of implementing agencies who were simultaneously aware of conflict-
ing political agendas of elected representatives. These constraints are true across all areas that
AJP’s technical assistance support aimed to deliver during the implementation.

3) Judicial reforms

With the policy ambition of ensuring inexpensive and efficient justice to the citizens, AJP
articulated a wide-ranging judicial reform agenda that included improvements in judicial gover-
nance and human resource development in addition to re-aligning incentives with performance.
The primary objective was to reduce delay in subordinate courts, through establishment of small
causes courts, improvement of judicial administrative and performance systems, transparency
and changes in governing arrangements between high courts” and lower courts. As a study of
seven districts shows, selective application of case management techniques, leadership, incen-
tive realignment and effective monitoring actually resulted in considerable delay reduction in
the lower court, particularly in NWFP.*> However, in other three provinces reforms could not
be embedded. In part the formalism of issuing ‘delay reduction guidelines’ under the second
tranche conditions, was not able to be articulated with appropriate incentives for judges. In spite
of national judicial agreement, the Chief Justice of Punjab’s Lahore High Court resisted reform
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implementation until he was elevated to the Supreme Court. NWFP’s relative success could be at-
tributed to the informal reform consensus articulated through bench-bar compacts, continuity of
strong leadership and cultural egalitarianism where the high court administrators could interact
with the chief justice and high court decision-makers.

At the national level, AJP’s bid to improve judicial governance through the NJPMC and LJC
achieved little success. NJPMC headed by Chief Justice of Pakistan (CJP) remained locked in
domestic controversy surrounding legitimizing the military rule under the doctrine of necessity.
NJPMC ownership of judicial reforms ebbed and flowed with changes in the CJP. The LJC, now
with an expanded statutory mandate, was similarly reluctant to risk actions that would raise the
ire of the senior judiciary it reported to. In October 2004, the Mukhtaran Mai case presented the
dilemma on ownership of the NJPMC. Three superior courts battled in public view over jurisdic-
tion to hear the appeal against a Lahore High Court order that acquitted the alleged gang rapists
on the basis of insufficient evidence. Earlier, a Supreme Court Chief Justice had resorted to judi-
cial activism by taking suo motto notice of this horrendous gang-rape incident in 2003. However,
his successor eschewed judicial activism. In Mukhtaran Mai’s case the Supreme Court was forced
under public opinion and international outrage to intervene after days of wrangling by Lahore
High Court and Federal Shariat Court over the issue of jurisdiction.

However, policy dialogue concerning budgetary allocations for the judiciary resulted in un-
precedented increases (up to 300%) at all levels of the system. Compared to 2000-01, Punjab High
Court in 2004-05 receives 85% more resources, Sindh 22%, NWFP 61% and Balochistan 79%.
There were noticeable increases (ranging from 5 to 17%) in the non-salary budgets but it proved
difficult to transfer additional budgets to the lower courts, where the bulk of case load exists. Pro-
vincial transfers of AJP loan resources resulted in expansion of judicial infrastructure with over
500 new brick and mortar schemes leading to a perception in the bars and civil society that AJP
was an infrastructure loan.”

Recent studies have also shown increased provision of habeas corpus relief at the district level
since the 2002 reform.* Similarly, the disposal of family cases has also registered a sharp increase
with a certainty of outcome within the new time limits.* This is likely to impact female litigants
in the long term. Currently, family law reform also suffers from the weak capacities of the fam-
ily courts to deal with judicial workload under the new policy. Interestingly, a comprehensive
proposal to amend the antiquated civil and criminal procedural laws (prepared in the nineteenth
century) for efficient judicial outcomes was tabled in 2004 before the legislature. This draft bill has
been developed, in large measure, outside the AJP conditionality box.

AJP aimed to foster investors’ confidence through judicial reform. AJP underwrote the ex-
ecutive commitment of functional specialization within the Sindh and Lahore High Courts that
adjudicate the bulk of commercial disputes. But by 2002, the economic turnaround had diluted
the earlier focus on the necessity of improved commercial dispute resolution and attracting for-
eign direct investment. High Courts issued formalistic directives creating separate benches but

these were neither exclusive nor full time. Despite the announcement of a new arbitration policy,
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the draft arbitration law remains entangled in closed door discussions within the executive.

The trajectory of AJP judicial reforms echoed the classic law and development movement
failure in bypassing the legal profession, less by design than by default. The political question of
courts’ legitimizing the military coup and General Musharraf’s simultaneous holding the two of-
fices of chief of the army staff and the Presidency resulted in a protracted bench-bar standoff that
has still not been resolved. The initial triumvirate consensus between the executive, the judiciary
and the bars worked out during the inception phases of AJP collapsed as constitutional contro-

versies surrounding the military rule became more heated.

4) Police reforms

The scope of police reforms under AJP exemplifies how PBLs driven through an executive
short cut approach are prone to ‘policy overreach’ AJP included four policy outcomes: ensuring
an independent, accountable, police service free of political interference, establishment of an in-
dependent prosecution service, strengthening police-citizen relations and raising gender and hu-
man rights awareness. The organization of police in British India was driven by the imperial need
of rule through ‘law and order’. The Police Act 1861 that underwrote the colonial state’s priorities
was replaced by an AJP supported Police Order of 2002. The AJP reform package contained all
features of the wider governance policy shifts: vertical reassignment of accountability, entry of
elected officials into external accountability of the police; horizontal functional separations at the
local level (investigation, enforcement and prosecution) and outsourcing aspects of executive ac-
countability to unelected ‘civil society’, and emphasis on ‘gender’ equity.

The story of police reforms under AJP is paradoxical: the initial, major law reform achieve-
ments of 2002 have proven to be a near failure in practice.* The 2002 Police Order introduced
the Japanese concept of public safety commissions (PSC) at national, province and district levels.
Whilst PSCs were notified at the district level, the creation of provincial and national commis-
sions could not be achieved. Laws were passed by provincial legislatures to create ‘independent’
prosecution services, but in effect the police continue patrols, lodge crime reports, investigate and
prosecute offences. Provisions for functional specialization were never implemented and even
before these acquired the status of a formal ‘norm), the provinces reversed the legislation. An in-
dependent police complaints authority is yet to be established.

Building consensus around these newly promulgated decrees was difficult within the po-
lice as the new structures potentially attacked the rent-seeking, particularly at the thana (police
station level). At higher levels, the prospect of independent PSCs making appointments was a
direct challenge to the provincial political-executive for it potentially undermined their control
of the coercive arm of the state through which ‘order’ is maintained. Each of the policy shifts
noted above conflicted with long established patrimonies essential to the maintenance of territo-
rial power. Thus the Musharraf government weakened by the election results, traded stability for
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amendments to the Police Order that would return to provinces complete control over police ap-
pointments and discipline. By late 2004, functional specialization had ended, PSCs were merged
with police complaints authorities and the commissions were stacked in favour of the ruling party
by reducing civil society representation. True to the tradition of executive-led decision making,
there was little debate at any level save a handful of civil society and media groups highlighting in-
creased police excesses since the reforms were launched.*” The political underpinnings of reform
are still contested as the “lack of legitimacy”™® is cited as a major reason for the skepticism over the
Police Order, despite the irony of the 1861 legislation employing the similar executive shortcut.
Police reforms evolved with insufficient policy dialogue. The centralized National Recon-
struction Bureau that designed the devolution and police reform prescriptions was overshadowed
by provincial governments by 2004 in policy debates and decisions. In any case, the formalistic pre-
scriptions remained external to the endogenous patterns of governance and appeared redundant
with the return of the provincial legislatures and executives that successfully bargained to reintro-

duce patrimonial-territorial controls in exchange for support to the ruling coalition at the centre.

LESSONS AND CONCLUSIONS

n many respects, AJP’s implementation experience to date is by no means unique. Many de-

veloping countries are beset by weak and unstable political coalitions which fail to articulate

citizens’ majority interests in the legislative process, in which any semblance of a ‘progres-
sive social agenda’ is stymied by an over-extended executive working in concert with patrimonial
elites to both compromise the judiciary and reinforce its inherent insularity. Similarly, the ‘policy
articulation’ envisaged in AJP has much in common with general market-oriented governance
reforms promoted in developing countries. Thus it should not be surprising that justice sector
reforms aided by lending/financing instruments, despite their increasing sophistication, will ap-
pear quite puny and clumsy in the face of a conflicted political environment that by definition is
deeply embedded in the patterns of privilege and power which make the workings of government
appear to be so ‘path dependent’.*

While not exceptional, many of Pakistan’s ‘problems of governance’ are however much ex-
acerbated, by history, present domestic politics and its geo-political position on the frontlines of
the US war on terror. Thus exacerbated, the lessons to be drawn from this experience of deploying
program-based lending instruments in support of an already conflicted justice reform environ-
ment are put into sharper relief. Here we survey a few of these lessons in a way we think has cur-
rency beyond Pakistan.

First, as others have observed, liberal governance reforms face the inherent tension of being
at the same time the intended outcome and the prerequisite for their effectiveness.” This point is
often lost in analyses that focus on specific factors constraining access to justice and then dictate

the precise sequencing of reforms. It is the case that developing country judicial and policing sys-
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tems are politicized, that appointments lack merit, that case management, court administration
and quality control procedures need reform, or that better appointment, career promotion and
training arrangements are required and need to be introduced in a sequenced manner — to men-
tion just a few of the elements carefully addressed in AJP design and ‘cascaded’ through the policy
matrix. But underlying all these prescriptions is the common assumption of a ‘normal polity’.
Herein, citizens’ interests, resting on a constitutional framework, are expected to be articulated
into laws by their representatives working through the checks and balances of a legislative process.
These laws mandate various institutional arrangements — rules, norms, organizational set-ups
and sufficient financing — in return for which an executive is made accountable to deliver what-
ever services or regulatory results are anticipated in law. While citizens, as consumers or clients
of services, may interact directly to hold the executive accountable, it is principally through their
relations, as citizens, with elected representatives that their interests and the primary accountabil-
ity of government is to be achieved.

AJP has many innovative features that set it apart from most policy based loan financed
programs, but it was designed through an unusually severe case of ‘executive short-cut’ that was
substantially in tension with the conditions of ‘normal polity’. The military arm of the executive
had suspended the constitutional process of citizen—representative relations and had arrogated
to itself the right to speak for the ‘common man’ and contrive a slew of what at face value ap-
pear liberal laws. These appeared in the AJP policy matrix, as did the institutional arrangements
necessary to bring them into reality. And many opportunities were provided in these laws for the
people of Pakistan, not as citizens, but as clients of service, to articulate directly with the executive
— namely the various committees for police accountability (district PSCs), local justice (insaaf
committees)*', the conciliation committees (anjuman-i-masalihat)>, citizen police liaison com-
mittees™ and so on. Thereafter, once elected representatives were returned to federal and province
assemblies, not surprisingly they sought to ‘recover’ the right to articulate citizens’ interests* and
in many ways challenged the laws, articulating executive arrangements and the powers and func-
tions of special purpose local authorities. This process was not triggered by a clear social justice
agenda amongst political parties, but by political gamesmanship that had the effect of reducing
parliamentary process at all levels to near farce for at least two years after October 2002. In AJP’s
case is was further exacerbated by the fact that some key members of the superior judiciary were
still smarting from yet again being called to a new oath by the military government, and being
required yet again to invoke the doctrine of necessity to legitimate a military coup.

This hostility between executive and judiciary, and of both with newly returned legislatures,
hobbled by the maintenance of military power at the centre of government, of course undermined
‘ownership’ of the larger reforms promoted by AJP. This, despite that they were, largely, consistent
with the recommendations of eight judicial reform commissions, various police reform commis-
sions and committees, and calls made by the Federal Ombudsman in each annual report since its
inception in 1984 regarding the urgent need to curtail executive power. That is, despite that they
articulated the principles enshrined in the constitution regarding citizenship rights and rule of
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law. The lesson, not surprisingly, is that an executive short cut approach will most likely under-
mine a reform process regardless of how well these reforms articulate a ‘reasonable consensus’ of
opinion. But there is more.

Second, AJP indeed reflects a new kind of policy lending. From the start, it was agreed that
the policy conditions were to be ‘working hypotheses’” around which to sustain a long term policy
dialogue, that is, a political process of negotiation and compromise along dimensions of reform
for which there was, at least at a formal level, historical agreement. But the policy conditions could
never act in practice as working hypotheses for constructive dialogue, despite that AJP contained
nothing fundamentally at odds with what had been proposed in domestic politics over many
years. First, for ADB management, such an approach was far too novel to be easily accepted. Sec-
ond, and more importantly, when placed in the real political situation described above, political
contest made these policy conditions appear to be ‘hyper-formalistic’; a series of bare and exter-
nally imposed conditions which seemed out of kilter with domestic politics or at worst rallying
points for implacably opposed positions regarding the legitimacy, not so much of the reforms
per se, but of the government. In this particular process the central conceit of liberal rule of law
reforms was exposed. That is, the idea that the bullet pointed principles of the policy matrix could
be articulated into laws and then institutional arrangements that could be used to ‘drive social
change’ through ‘capacity building’ in a way that would create a consensus in practice. This, in
contrast to a social democratic view that would require such policy actions to first express and
then codify through a parliamentary process a consensus that if not already existing, could be
forged as a result of the legitimacy of the process of law making.

Thereafter, once the first tranches of AJP’s policy loan had been released, the legal reforms
accomplished at formal level had to be articulated through institutional arrangements in federal,
province and local authorities and in both executive and judicial domains. But with the primary
legal reform element being contested by unstable political coalitions with populist pretensions, it
became all the more convenient for the executive and judiciary to resist, foot-drag and delay any
measures to open their domains to reform or engagement with public representatives. Thus, the
transaction intensive phase of AJP’s second generation reforms became even more diffused. Un-
like earlier generations of policy based lending programs, AJP was designed to provide technical
and other resources to sustain a policy dialogue — the $20 million technical assistance loan, the
$25 million AJDF endowment, along with grant financed technical assistance financing. Convert-
ing these resources into action would even in ‘normal polity’ circumstances have been complex.
Whereas government agencies concerned with finance, health, education or rural development
have in most developing countries at least some familiarity with the arcane workings of aid and
development projects, the ministries and departments of law and justice, the police or judiciary
were completely unfamiliar with implementation of foreign assisted projects, far less with use of
such resources to promote public and inter-governmental dialogue around a complex reform
program. The circumstances of 2001-02 furthermore contrived to distance them further from
any desire to learn how this might be achieved, and after October 2002, they felt those in charge at
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the ministerial level would penalize them for any halting effort to do so. We have recounted excep-
tions to this, and many others have accumulated over the past four years. But there is sufficient
experience also to argue that the mere existence of the AJP and its accompaniment of technical
assistance resources sometimes became in these particular circumstances handy grist for a coun-
ter-reaction, far less a set of resources to advance a reform process.

Third, there remains another possibility, one equally well referenced in experience from oth-
er countries; namely that the social outcomes of policy reform programs cannot be anticipated
with any great confidence. While many policy actions, however well intentioned, can be consigned
to the detritus of failed experiment, law reforms and the mandate they give for new institutional
arrangements can become points of leverage in political processes. Indeed, this was a key rationale
used by AJP’s designers. For instance, OECD experience with freedom of information, consumer
or environment laws shows them seldom appearing in their ‘finished form’, but rather constantly
being contested, refined and enlarged through social mobilization, the accumulation of case law
and public debate located in the representative process. Thus, alongside the rather chaste assess-
ment just made, there is ample evidence that AJP is well placed to support this on-going social
recovery from the executive short cut. Reforms promoted by AJP (e.g., in freedom of information,
family law, administrative justice) may yet become a key reference point for political action which
may foster long term transformation towards improved access to justice in Pakistan. But it will al-
ways be the case that questions of political transformation in Pakistan will in the main be negoti-
ated on broader political terrains such as federalism, continued economic development and above
all the geo-politics that has been a source of stability and instability in its recent history. That said,
AJP and devolution reform have opened several windows for the fragile reform coalitions to take
the agenda forward. The continued economic growth and demographic transformations within
the next decade or so will in large measure determine the course of politics and change in Pakistan
thereby impact directly on the long term trajectory of justice reforms.
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POSSIBILITIES, DYNAMICS, AND
CONDITIONS FOR REFORM OF
THE JUDICIARY IN INDIA

Arnab Kumar Hazra

INTRODUCTION

mong the most important attributes of the notion of “rule of law”! are the

procedural and institutional characteristics of a country’s legal system. The

benefits of a good judicial system are many, covering economic, political,

and social spheres. The importance of the judiciary lies in checking abuses of

government power, enforcing property rights, enabling exchanges between private parties,

and maintaining public order. A balanced, swift, affordable (accessible), and fair justice

delivery system — besides promoting law and order — aids in the development of markets,

investment (including foreign direct investment), and affects economic growth positively.

Good economic policies need strong and accountable institutions to support and imple-
ment them. Strong justice institutions thus form the basis of lasting social order.

The positive linkage between “rule of law” and economic growth is difficult to deny.

The overall level of confidence in the institutions of government, including the judicial

system, correlates positively with the level of investment and measures of economic per-

formance. This view is exemplified in the work of the “New Institutional Economics”

school, which emphasizes the protection of private property rights and the facilitation

and enforcement of long-term contracts as essential ingredients for raising levels of in-

vestment and hence economic growth. A number of cross-country econometric studies

provide compelling evidence in support of this thesis.* An inefficient and non-transparent
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legal system increases transaction costs for economic actors, including foreign investors, who tend
to gravitate toward states with more “effective” or “efficient” legal regimes.

There is a debate as to whether law reform should be designed to facilitate market transac-
tions, or instead whether emphasis should be placed on promoting good governance and allevi-
ating poverty. Without getting into the nuances of the debate, it is widely understood that many
measures to promote judicial efficiency can improve access to justice for the relatively poorer
sections of the population. Both Eyzaguirre (1996) and Blair and Hansen (1994) note that inef-
ficiencies in court procedures and management often provide opportunities for rent-seeking by
attorneys, judges, and judicial support personnel.’ Invariably, the poor are disadvantaged by such
inefficiencies.

Enforcement of property rights is one of the important functions of fair and accessible judi-
ciaries. In India and in most developing countries, where land titles are poorly recorded, the poor
find it almost impossible to establish their claims and wade though a treacherous judicial system
beset by endemic delays.

Yet, the poor in India face particularly great perils when involved in criminal cases. In India,
the workloads of both the investigating authority (the police) and the dispute resolution author-
ity (the courts) are overwhelming. This capacity constraint has serious implications for justice,
especially justice for the poor. It is now a well-established fact that the jail population of prisoners
awaiting trial in India is huge. Such persons may be incarcerated pending trial simply because they
have not been able to procure bail. They may have been unable to procure bail because they either
lacked the means to hire legal counsel to represent them in requesting bail or they have been un-
able to furnish the necessary funds.

The Indian judiciary is chronically swamped with an enormous number of pending
cases. This apparently insurmountable problem increases inefficiencies in the system and
jeopardizes the efficacy of other legal reform measures initiated. The judiciary has also re-
mained relatively untouched by more general state reforms undertaken in the last fifteen
years.* Inefficiency in the judicial system also leads to frivolous litigation with the aim of
harassment or delay, crowding out litigants with legitimate claims and forcing them to seek
solutions through quasi-legal mechanisms.

There is a genuine need to clear the dockets of the courts. Addressing this need usually in-
volves a multi-pronged strategy, and the full range of the initiatives involved therein can together
be grouped under the umbrella of judicial reforms. In this paper, when judicial reforms are dis-
cussed, the reforms will relate generally to the District and Subordinate Courts in India.

The issues within the context of judicial reform necessitate at least a three-pronged ap-
proach. The first concerns court strength. Second is judicial or court productivity, and the
third, court information technology systems particularly in reference to access to justice. The
strength of a court essentially pertains to sufficient judicial staffing (referred to here as “judicial
strength”), although non-judicial staff and their skill sets are equally important factors. The
main question pertains to the efficacy of enhancing legal competency as purely a supply side
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solution to clearing pending cases, or whether improvements in infrastructure and administra-
tion are required to improve productivity.

Court productivity enhancements can come about through a variety of approaches. The first
is judicial education (through training and continuing education) as a way of increasing judicial
efficiency. A second is better management of court dockets, a central aspect of any judicial reform
initiative. Alternate dispute resolution (ADR) mechanisms, which if successfully developed and
implemented, are important to reduce the burden on court dockets. In addition to ADR, back of-
fice court functions performed by non-legal staff, such as process serving agencies, also need to
be reformed. A final component of the reform process is enhancing non-legal staff competence
to ensure that they keep pace with their judicial counterparts. Reforms in court administrative
governance are associated with training of non-judicial staff, better human resource practices,
workforce planning, and infrastructure planning. Closely associated with case-flow management
practices is the issue of court information systems, and particularly the use of information tech-
nology (IT) by developing or modifying case management information technology systems for
the courts. This leads to simplified, harmonized, and transparent functionalities through which
cases proceed to their logical conclusion. Enhancing IT capabilities of both the workforce as well

as the courts helps to usher in transparency in processes and court information dissemination.

COURT STRENGTH

n India, a lack of judges has generally been cited as the main reason for court congestion

and delays. Indeed, the number of judges per capita has historically been low compared

to other countries. For instance, data on thirty selected countries from the World Bank Jus-
tice Sector at a Glance database indicates that in 2000 the average number of judges per 100,000
inhabitants worldwide was 6.64.° The corresponding number for India is approximately 2.7.°

Moreover, vacancies have been a historical problem. The district and subordinate courts on
average have 1015 percent of positions vacant with some states like Delhi experiencing vacancy
levels as high as 30 consistently over the last twelve years (since data has been available). The situ-
ation in the High Courts is marginally worse.

There are two questions that pertain to the relationship between judicial strength, court
congestion, and judicial reform in India. I list each of them below and seek answers to them one
at a time.

The first question that arises, given the backdrop of low judicial strength per capita as well
as the persistent vacancy situation in India, is whether there exists a policy for judicial workforce
planning and what kind of reform measures are needed.

Currently, there are almost no systems in any of the District Courts in India for workforce
planning, i.e. planning for recruitment, career management, personal development or job-related
skills training, whether for judges or non-judicial staff. The consequence is that decisions about
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the deployment of staff are made without the benefit of accurate human resource records or con-
sideration of the competencies required. There are usually no persons qualified to advise District
Court leadership on personnel management or training, either with respect to administrative
staff or judges.

While the establishment of a Human Resource Unit in the District and subordinate courts
throughout the country is an important judicial reform initiative, the process of recruitment also
needs careful reconsideration since the high number of vacancies is a consistent and persistent
problem, which has been observed in many states and for long periods of time.

The judicial appointment and promotion process in India is by default in the hands of the
judiciary, whether the process involves judges in the High Courts or the District Courts.” This
judicial control of appointments is unusual in common law jurisdictions outside of the subcon-
tinent. The responsibility for appointments and discipline places an added administrative burden
on courts already overburdened with cases. The fact that recruitment for judicial service officers is
highly irregular throughout the country despite high vacancy rates is a reflection of the difficulty
the High Courts have in finding time for this administrative function.

Perhaps the initiation of the recruitment process should not begin from within the judi-
ciary. There should also be mechanisms for judge rostering and workforce planning, making
knowledge of future vacancies available in advance and thereby enabling the process of recruit-
ment to begin automatically. Unfortunately, the judiciary in India seems to be quite reluctant
to put in place a system of judge rostering. Further, the recruitment process should become an
annual exercise. These might seem simple steps, however, in reality, there remain significant
obstacles to their realization.

The second question that arises is whether raising judicial strength is a necessary and suffi-
cient condition to solve the problem of court congestion, thereby rendering other judicial reform
initiatives less significant.

Micevska and Hazra (2004) explore the problem of court congestion in Indian lower courts,
using several measures to quantify court congestion, including caseload per capita and per judge,
the number of cases older than a year per capita and per judge, and congestion rates calculated
as the ratio of cases older than one year to cases disposed. The authors conclude that Indian state
judiciaries differ with respect to the nature and the level of congestion. The authors also identify
the reasons why some judiciaries are more congested than others. The results show that the large
number of judges per capita is negatively related to congestion rates, while judgeship vacancies
have a positive effect on caseload per judge. Court productivity captured by clearance rates has a
significant and negative effect on both caseload and congestion rates and seems to be crucial for
the effectiveness of congestion-reduction programs. Finally, judiciaries with lower litigation rates
display relatively better performance with respect to current caseload, but are not efficient in ad-
dressing the backlog of cases pending for more than a year.

In summary, the paper demonstrates that a “one-size-fits-all” approach is faulty. While in-

creasing the number of judges might lead to a reduction in congestion rates, this solution is not
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likely to contribute to an improvement of the situation in court systems facing large caseloads. On
the other hand, filling vacancies seems particularly relevant for judiciaries with large caseloads per
judge. Clearance rates have a well-defined, negative effect on both caseloads and congestion rates.
Together these conclusions suggest that improvements in court productivity are crucial to reduce
the congestion in all state judiciaries. Finally, a reduction in cases filed, coupled with an increased
emphasis on resolving cases that are pending for a long time, is also likely to assist lower courts in
every state in addressing their backlogs.

COURT PRODUCTIVITY

Ithough judicial efficiency (court productivity) is not a traditional characteristic of the

rule of law, like judicial independence, it is grounded in the ideal of fairness. Protracted

case processing times and overburdened administrative staff may lead to resource-privi-
leged individuals to dominate courts’ time to the detriment of those who have fewer resources
with which to exert influence. Those with limited access to justice may resort to extra-legal or
illegal means of resolving conflict such as coercion or physical violence.

As mentioned before, Micevska and Hazra (2004) demonstrate that clearance rates have a
significant and negative effect on caseload per capita and per judge, as well as on congestion rates.
This means that court productivity is a very important factor in reducing court backlogs and
congestion. The effect on the backlog of cases older than a year is insignificant, indicating that
courts are focusing mainly on the new cases filed each year rather than their pending cases. In-
deed, during the 1995-99 period, the courts tended to adjust their productivity only in relation to
the number of cases filed, not to their full caseloads. Essentially, the paper reveals that improving
efficiency of the judiciary so as to dispose of more cases using existing resources, is also important
in reducing court congestion. Accordingly, simple supply side solutions, such as increasing the
number of judges, might not entirely solve the problem.

Court productivity can be increased in four ways: (1) through judicial education/training,
(2) better administration of courts in terms of their non-judicial functions, (3) the increased use
of alternate dispute resolution (ADR) mechanisms, and (4) better case and case flow manage-
ment. Each element will be treated in turn.

(1) Judicial education is very important in the Indian context, but it is too vast a subject to
be covered here, given the fact that continuing education and training is quite ad hoc in India,
with little harmonization in curricula across states, and the judicial academies that conduct such
programmes are still at an early stage of institutional development.

(2) Better administration of the courts in terms of their non-judicial functions and court
administration governance-related reforms are equally important. The judicial hierarchy in India
has become an administrative hierarchy, in the sense that most subordinate courts do not have
the managerial skills, personnel, processes, and institutions to govern their own affairs. The sys-
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tem of court administration in India also differs from state to state. For example, the number of
branches in courts differ, or the number and formats in any particular branch (say the Nazarat
or the process serving agency) used for reporting and record keeping might differ. Moreover, the
recruitment processes for non-judicial courtroom and branch level staffs are ad hoc, and therefore
do not usually mandate predefined skill sets. In addition, the educational qualifications required
are also quite rudimentary. Therefore, reforms in this area need to follow certain basic rules. First,
it is essential to perform training needs analysis and design detailed training programs for a va-
riety of jobs through a training of trainers model, and mandate follow-up skill set enhancements
from time to time. Basic computer literacy must also be ensured. Second, harmonization of forms
and functions are needed to improve the governance process. Third, basic infrastructure support
needs to be provided. For example, motorcycles are needed to allow process servers to deliver
summons quickly (in certain states in India they are still expected to deliver summons on foot).
Fourth, courts usually lack the capacity for budget management, audits, and information tech-
nology-enabled fee management systems. The accounts and budget arms of the courts in almost
every state thus need substantial capacity building. Finally, the courts need to develop separate,
well-equipped and trained human resource, accounting, information technology systems, and
infrastructure management departments.

(3) In India there is a debate over the use and efficacy of ADR. There can be no doubt that
the judicious use of ADR mechanisms can be an effective tool for clearing the backlog of dockets.
However, ADR mechanisms can in no way substitute or even supplement formal court proce-
dures. While a large number of disputes being resolved through mediation and conciliation are
no doubt a relief to the Indian courts, it is important to create conditions for their effectiveness,
which are lacking in many scenarios. Cases related to family matters, motor accidents, and com-
mercial cases where parties bind themselves to resolve disputes through arbitration, are some
examples where the use of ADR has been largely successful in India and it is in these areas that
substantial backlog reduction can be obtained.

However, experience in other countries suggests that notwithstanding tangible benefits, there
exist several limitations to ADR. In particular, the state must facilitate its adoption. The present
euphoria over Lok Adalats (an example of ADR used in India) is exclusive to selected areas. There
are also a number of limitations faced by Lok Adalats, such as no obligatory mediation (nullifying
the advantages of early neutral evaluation in terms of saving time). And a number of Lok Adalats
are facing backlog problems themselves.

(4) Case and case flow management can be easily diagnosed and addressed. These reforms
can be analyzed on two levels. At the macro level one looks at the institutional characteristics
of the legal system vis-a-vis other legal systems that incorporate best practices within a similar
framework. At the micro level, one looks at the strategies for improving efficiency and effective-
ness of court processes. I first look at the institutional aspects at the macro level.

Case and case flow management practices and associated expectations of participants in
the Indian court system are significantly different from most other countries that also have legal

96 SEARCHING FOR SUCCESS: Narrative Accounts of Legal Reform in Developing and Transition Countries



POSSIBILITIES, DYNAMICS, AND CONDITIONS FOR REFORM OF THE JUDICIARY IN INDIA

systems derived from the British. These differences help to identify the strategies that may be pur-
sued in overcoming the case backlog and delay problem in India.?

First is the question of excessive trials in India. Outside the Indian sub-continent, judges
conduct fewer trials. Overwhelmingly, the dominant means by which civil cases are disposed of
in these jurisdictions is by voluntary settlement of the parties, rather than by a judge-adjudicated
verdict. In best practice systems, 70 percent or more of civil actions can be expected to settle be-
fore a trial begins.” In contrast, in Indian trial courts the settlement of a case by voluntary agree-
ment between the parties is a rarity. In civil matters the typical proportion of cases that settle is
around 5 percent and most of those settlements reportedly occur after a trial begins.'® The causes
of these low settlement rates in India are not well researched; however, the uncertainty associated
with case completion and the associated verdicts does not provide the right incentives since one
of the parties is more often than not interested in prolonging the process.

Likewise, criminal plea rates are low in India. Plea rates are the proportion of criminal cases
in which the accused person pleads guilty and thereby avoids a trial. Sentencing a person who
pleads guilty requires fewer resources for a court and the prosecution; and it avoids the uncer-
tainty of having a trial. It also enables the decision on sentencing to take into account factors that
may mitigate a sentence, such as contrition of the accused. Accused persons are motivated to
plead guilty when they believe that a finding of guilt by trial is likely and when they believe they
will get a lighter sentence by pleading guilty. Best practice common law criminal justice systems
endeavour to give accused persons ample incentive and opportunity to plead guilty and they often
do this by conducting efficient prosecutions that have a high probability of a guilty verdict, pro-
viding outcome date certainty, and assuring consistency in sentencing.

To reverse this trend it is necessary to offer more certainty of outcome and to deny ad-
vantage to litigants who procrastinate. For courts this means being able to ensure that trials are
finished within a certain period known to the parties. Case and case flow management can work
to achieve this end, decreasing uncertainty and simultaneously injecting greater transparency
into the process.

Next is the question of frequent adjournments. In India, most cases are adjourned multiple
times and in unpredictable ways, even after a trial begins. On the contrary, in Australian state
courts, the reduction of the average number of case adjournments has been a major managerial
priority in backlog and delay reduction for the last twenty years.!' Criminal case attendance rates
for most courts range from 0.3 to 6.3 adjournments per disposed case.'* Civil attendance rates are
in the range of 1 to 5. In India, attendance rates appear to be unrecorded by any court. Estimates
offered by individual Indian judges and advocates, however, put the rate of adjournments in Indian
trial courts as typically between twenty and forty over the life of a case. Some cases are adjourned
many more times.

Third is the phenomenon of fragmented trials as opposed to continuous trials. It is widely
accepted that continuous trials provide a more efficient way of conducting trials than fragmented
ones. In the former, there appears to be more certainty about the trial completion date and there-
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fore a greater incentive for settlement between the parties.”” Evidence also suggests that continu-
ous trials reduce the duration of trials overall.'* Cases that are frequently adjourned are unruly
and unpredictable in addition to being costly. However, in India, continuous trials have become
largely non-existent. There appear to be two distinct causes. First, it is a well established practice
that there be a separate hearing for each of the main stages of a prosecution or civil action. A
second evident cause is the effect of rising backlogs and case delays. Given that courts already
routinely fragment trials into separate formal stages, the response to rising caseloads has been to
subdivide them even further. Generally, as case lists have grown, individual cases have been listed
for hearing no less frequently; but less time is available for them at each hearing by reason of there
being more cases in general. There is a commonly held view among judges and advocates alike,
for example, that it is better to take the evidence of one available witness and then adjourn, rather
than risk that witness not being available on the next occasion.

Another important characteristic of the Indian judiciary is the filing of multiple suits in
connection with a single case. The Indian justice system offers ample opportunity for a litigant to
evade court decisions, or to intimidate opposing parties by appealing or lodging an interlocutory
application. A high proportion of pendencies comprise such applications resulting in new oppor-
tunities for litigants to evade court decisions. This behavioural trend needs to be deterred.

Finally, there is the question of recording evidence. Oral evidence in most Indian courts
tends to be taken slowly and incompletely. Voice recognition technology is still unreliable in a
court environment. Consequently, the preferred technology in courts that apply best practice is
audio recording of court proceedings and full or partial text transcription from the recordings
by typists (transcribers) working outside the courtroom. The introduction of audio recording
in Indian courts, however, would not be a simple matter of installing new courtroom hardware.
It would demand radical changes in the dynamics of a trial. It would require, for example, that
courtrooms become relatively noiseless.

The principal micro aspects of case and case flow management which do not get covered

under the macro aspects are summarized below:

+ Identify, in order to reduce backlog and delay, reliable statistical information necessary to
monitor and evaluate the effectiveness of reform efforts. Automatic generation of these
reports in a harmonized format is a key step in designing micro improvements in case

management.

+ Distinguish between backlogged cases and pending cases. The former needs to be targeted
specifically through case management techniques that include the removal of inactive cases

by summary administrative means such as dismissal rules.

+ Adhere to time standards. For example, use of specialized tracks with time standards appro-

priate for those cases and automatic monitoring and generation of appropriate notices to en-
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sure that cases that are outside time standards are identified and acted upon, are important

case flow management measures.

Reduce the amount of judge-time spent on a case by the use of case flow management tech-

niques like the removal of unnecessary procedural steps.

Introduce new processes to perform key tasks in a more cost-effective manner, like early case

conferences in complex cases.

Smooth the flow of cases through improvements in core court processes like differentiated
case management through the use of specialized tracks and a strict adjournment policy that

encourages litigants and counsel to be prepared to appear at scheduled times.

Improve the efficiency with which specific processes are performed, like the use of video
remand instead of transportation to court for hearing bail applications.

Encourage clear vision and leadership by the judiciary in backlog reduction and judicial

reform programs.

« Facilitate more effective planning, management, and coordination among courtroom staff,
branch level staff, and judges.

CASE MANAGEMENT SYSTEMS

he trend in the world’s leading courts is to develop robust case management systems

that are multi-tiered, multi-platform, and web-based. A typical Case Management Sys-

tem (CMS) collects, organizes, processes, stores, and retrieves information. A CMS can
record events from payment of process fees to change of jurisdiction, as well as execution of judg-
ments, etc. Introduction of IT can automate the process and help the courts in ways that reduce
redundancy in data entry, avoid delays, improve the clarity of hearings and trials, and improve the
quality of sentencing by providing better information to judges.

A fully developed IT-enabled CMS will be able to reduce case delays through more accurate
and timely reporting on case status. An automated CMS can improve upon a system of manual
files by offering real-time updates on the status of cases, and it can generate data for the special-
ists known as Information Analysts (IA) to ascertain the exact bottlenecks in the courts and the
sources of delay. The reasons for case delay may vary from transfer of cases between the courts
and jurisdictional problems or due to the absence of lawyers. Use of an automated CMS may help
identify defense lawyers who use frequent delay tactics, or judges who may be inherently slow in
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disposing of cases.
The use of IT-enabled CMS systems conforming to international best practice standards is
still quite rare in the Indian context, barring a couple of states like Karnataka and Delhi. Such a

system could make a very useful contribution in the following basic fields:

Process Serving

A fully automated CMS is usually linked with the process serving branch of a court. A Pro-
cess Serving Module of a CMS permits tracking the progress of each individual process is-
sued by the court in each case. The processes can be tracked not only by case but also by

process server, area, jurisdiction type, etc.

Listing and Attendance

Technology can help the judges to maintain better control of their calendars to process cases
with more effective hearings and fewer adjournments. One of the major causes of adjourn-
ment in the courts is the poor level of attendance at court hearings by advocates, witnesses,
and/or parties. With the advent of mobile phones and Short Messaging Service (SMS), a
court can send alerts to lawyers and litigants as to the expected time when a case will come
up for hearing. Publishing the status of court hearings live on the Internet is another option.
Such a facility has already been implemented in the Supreme Court.

File Tracking

Within the courts, a typical case file is taken out and returned to the file room numerous
times during its processing. Sometimes it also gets transferred to other courts or other ju-
risdictions. Keeping track of these huge volumes of case files has been an issue and a cause
of concern among court staff. Bar Coding Technology is one answer to tracking files but it
is not without problems. With emerging new technologies such as RFID (Radio Frequency
Identification), it is now possible to have embedded chips on the file covers which will enable

the RFID readers to track a file inside a file cabinet without even opening the cabinet.

Court Communication

Communication within the court and between the courts is very important. Normal physical
channels of communication are time consuming and slow. Technology provides the option
of the courts becoming linked via Local Area Network (LAN) or Wide Area Network (WAN).
LAN/WAN enable courts to continuously update data from different courtrooms and the
various court-complexes in the jurisdiction. It is possible to connect courts through wires or

use new and emerging technologies such as Wi-Fi and Wi-FiMax.

Incorporating Workflow Systems
Having these technologies in courts makes it possible to trigger reminders and assign actions
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to other staff. Such systems can generate alerts automatically for the judge and/or court offi-
cials, especially for cases that require special attention or accelerated case management. This
added functionality will enable any CMS to carry out automatic workload assessments.

On-line Payment Gateway

Making payments is a time consuming and cumbersome process. Most courts at the District
level have not yet reached a stage where they can manage their records and/or payments
electronically. Such systems will enable the introduction of facilities including e-filing, e-ser-
vices, e-transaction, as well as substantially benefit the user in reducing costs, managing time
(working at convenient hours), increasing transparency, and improving efficiency. On-line
Payment Gateways are also closely linked with fee management systems (manage and record
payments into and out of court).

Data warehousing of Key Performance Indicators

The importance of collecting and analyzing data cannot be stressed enough. A good case
monitoring system enables courts to plan and budget in real-time, improve performance,
make events more predictable, improve control processes, and help in administrative deci-
sion making.

Organizational MIS development
Setting up such a system will enable the Court Administrator to better manage staff and
deploy staff for optimum utilization.

CONCLUSION

fforts towards judicial reform worldwide can be divided into two general categories: mate-

rial assistance and procedural reform. Material assistance consists of resource contribu-

tions ranging from management training to computer technology and forms a significant
part of funding expenditures in judicial reform projects worldwide.

The speed with which the same case is adjudicated in different countries can vary enormous-
ly and a large part of this difference can be explained by the procedural structure of the judicial
system. This includes the prevalence of oral versus written procedures; the existence of specialized
courts (including small claims courts); the possibility for appeal during or after the trial; and the
permissible number of appeals. Procedural reform is focused on the law itself and involves the
rewriting of rules of procedure and promoting efficient case management in order to reduce or
eliminate duplicative or otherwise inefficient rules and practices. These types of reforms contrib-
ute to the overall quality and accessibility of the judiciary.

Opverall, a well-conceived delay reduction program can improve the quality of the justice
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system even if it ultimately has little effect on case processing times. A World Bank Study (1999)
highlighted five lessons from the United States. Foremost among these is the fact that delays cannot
be legislated away. Commitment among the full range of stakeholders was essential. No program
can succeed without the active participation of those directly involved in administering justice.
Courts are governed by a complex set of formal rules and informal practices. Judges, lawyers, and
others who work in the court system know these norms far better than any outsider and can use
this information advantage to defeat reforms with which they disagree. Solid empirical analysis
is also crucial. Empirical studies have again revealed that delays varied enormously across courts
with almost identical structures, caseloads, and personnel levels. These studies established that
delay was not an external phenomenon forced on unwilling participants but a consequence of
the behavior of judges, lawyers, litigants, and other participants in the judicial system. Changing
behaviour requires changing incentives, the fourth crucial element. One of the primary factors
affecting incentives is information on judicial performance, which facilitates effective monitoring
of judges. However, when cases take a long time, as in India, it is difficult to know who is respon-
sible. Finally, experience in the United States found that successful programs might not result
in reducing delays. Instead, by increasing the efficiency of the courts, more litigation may arise.
However, as courts become more efficient and their judgments sufficiently predictable, the use of
out-of-court settlements may increase relative to the number of court filings.

The World Bank (2002) has more recently identified three key themes that run through
successful initiatives (essentially in Latin American countries) to improve judicial efficiency: (1)
increased accountability of judges (which can also be increased through pressure from civil so-
ciety and availability of hard statistics on judicial performance); (2) simplification of legal pro-
cedures (three main types of simplification or structural reform are the creation of specialized
courts like the specialized tribunals in India, ADR mechanisms like the Lok Adalats in India, and
the simplification of legal procedures, which cumulatively can lead to more efficient outcomes);
and (3) increased resources (that enable computerization, for example). However, in most cases,
increased resources for the judiciary enhance efficiency only if they complement more funda-
mental reforms, such as eliminating all easily identifiable redundancies and inefficiencies in the
judicial system.

Some characteristics of judicial systems are more likely to be associated with superior judi-
cial performance, like the existence of oral procedures and continuous court cases. Where most
procedures are in written form rather than oral, access is limited. A move toward oral procedures
has produced positive results in Italy, Paraguay, and Uruguay. Written procedures predominate in
many industrial countries like Norway and Japan. Nevertheless, evidence suggests that complex
procedures are especially problematic in poorer countries, where they may facilitate corruption
or be unsuitable given the existing levels of administrative capacity.

Access to the judicial system, particularly among the poorer members of society, can be lim-
ited by factors such as procedural complexity, whether or not legal representation is required, and
high financial costs. Again, generating accurate statistics reduces delays since judges care about
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their reputations. Such an effect has been reported in Colombia and Guatemala.

Implementing judicial databases that make cases easy to track and hard to manipulate or
misplace can enhance accountability and thus the speed of adjudication. Individual calendars
make explicit the link between a judge’s case management record and his or her reputation. The
provision of such statistics, even without any enforcement mechanism, has been found to reduce
delays. Statistics are most effective when information on clearance rates is individualized and
when they are available to the media. Finally, partially delegating the mechanics of procedural
reform to the judicial branch can accelerate the process of reform. Where procedures are transpar-
ent, allowing some degree of innovation and experimentation by judges can help increase judicial
efficiency. Evidence also shows that in the case of judicial systems that rely excessively on written
procedures, a shift toward oral hearings tends to make trials simpler, faster, and cheaper, without
an appreciable loss in fairness, since the judge has direct contact with the evidence.

The legal systems in most developing countries, including countries in South Asia, fol-
low complex written legal procedures, have fragmented hearings and trials, suffer from re-
source constraints, and have almost no databases. These countries are therefore in dire need
of judicial reform.

Court congestion, legal costs, and delays are the problems most often cited by the publics in
most countries, and are thus often perceived as the most pressing (Buscaglia & Dakolias, 1996;
Brookings Institution, 1990). India is not an exception. More than 20 million cases are pending
in the District and Subordinate Courts alone and another 3.2 million are pending in the High
Courts. The popular press and court administrators repeatedly describe the condition of the In-
dian judiciary as “beyond redemption,” “distressing,” or “a huge problem.” Therefore, the need for
and utility of judicial reform is unquestionable.

Yet such reform initiatives have been absent in India. The only efforts thus far have been in
the area of computerization of the court system, including records and the posting of daily listings
on the Internet. In this respect only two states in India — Karnataka and Delhi — have achieved
certain degrees of success, but overall the implementation of an information technology system
along the lines mentioned above has been absent. The fiercely independent judiciary has resisted
reform initiatives in the past. This paper has tried to provide a framework for the issues that
would be involved and are somewhat specific to the Indian context. They are not an exhaustive
list but have highlighted the principal issues. These include court strength, planning procedures,
court productivity (and ways of improving it through judicial education), court administrative
governance, ADR mechanisms and case flow management, and case management systems with a

variety of efficiency-enhancing functions.
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ENDNOTES

! Thomas Carothers defines “Rule of Law” as a system in which the laws are public knowledge, are clear in meaning,
and apply equally to everyone. They enshrine and uphold the political and civil liberties that have gained status as
universal human rights over the last half-century. In particular, anyone accused of a crime has the right to a fair,
prompt hearing and is presumed innocent until proved guilty. The central institutions of the legal system, including
courts, prosecutors, and police, are reasonably fair, competent, and efficient. Judges are impartial and independent,
not subject to political influence or manipulation. Perhaps most important, the government is embedded in a com-
prehensive legal framework, its officials accept that the law will be applied to their own conduct, and the government
seeks to be law-abiding. See Thomas Carothers, The Rule of Law Revival, 77 FOREIGN AFFAIRS, 95 (1998).

2 For a detailed discussion on the issue see Ronald J. Daniels and Michael Trebilcock, The Political Economy of Rule
of Law Reform in Developing Countries, 36 (2004) at www.wdi.bus.umich.edu/global_conf/papers/revised/Trebil-
cock_Michael.pdf

* Richard Messick, Judicial Reform and Economic Development: A Survey of the Issues, 14(1) THE WORLD BANK Re-
SEARCH OBSERVER, 117-36 (1999).

* Arun Jatley, the previous Union Law Minister commented that “[i]f there is one sector which has kept away from
the reforms process it is the administration of Justice”, R. N. Malhotra Memorial Lecture on “India’s Judicial Reforms,”
India International Centre, New Delhi, February 14, 2001.

*> The number of judges per 100,000 inhabitants ranged from 0.13 in Canada to 23.21 in the Slovak Republic, not
showing significant correlation with GDP per capita. It should be noted, however, that for some of the countries the
statistics covered only the federal court system.

¢ The actual number of judges is even lower since the calculation is based on the sanctioned judge strength, not ac-
counting for vacancies.

7 There are five main methods of appointing judges: 1) election, as used in some parts of the United States, 2)
political, as used in Australia, 3) fettered political as used in Canada, 4) judicial as used in some civil jurisdictions
in Europe and South America and in India, and 5) selection bodies making recommendations to the political ap-
pointment authority. These latter selection bodies, often called judicial service commissions, have come in the past
half-century into common use in many jurisdictions. They vary in their composition, manner of member selection,
powers and functions.

8 For a detailed discussion, see Barry Walsh, Pursuing Best Practice Levels of Judicial Productivity — An International
Perspective on Case Backlog and Delay Reduction in India in Arnab Kumar Hazra and Bibek Debroy (ed.) JupiciaL
REFORMS IN INDIA: IsSUES AND AspECTS, Academic Foundation, New Delhi (forthcoming).

° The proportion of instituted cases that went to trial in the trial courts in the Canadian province of Ontario was
consistently below 10% in the period 1978 to 2000. This, of course, is a practical settlement rate of 90%. Source:
Ontario Courts Annual Report 2002—2003.

12 See Barry Walsh op. cit.

" Ibid.

12 Average attendance rates can be less than 1 because many cases are disposed before being listed before a judge.

' This convention probably stems from the jury system, which demands that evidence be presented to jurors as
quickly as possible.

'* See Barry Walsh op. cit.
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NEW APPROACHES TO
TRANSITIONAL JUSTICE
IN EAST TIMOR

Erica Harper

INTRODUCTION

tis the United Nations’ experience that long-run peace and stability is contingent

upon the development of legitimate structures through which populations recov-

ering from conflict can fairly resolve disputes.' Equally important is the need to

assist societies in obtaining solutions for past grievances, to ensure justice and ac-
countability, and to promote reconciliation. The importance of this link has been dem-
onstrated by the growth of and importance attached to ‘transitional justice’ in United
Nations (UN) peacekeeping missions.? As defined by the Secretary General, transitional
justice ‘comprises the full range of processes and mechanisms associated with a society’s
attempts to come to terms with a legacy of large-scale past abuses’ and may include *...
individual prosecutions, reparations, truth seeking, institutional reform, vetting and
dismissals, or a combination thereof.” This article concerns the development and ap-
plication of a transitional justice strategy by the UN Transitional Administration in East
Timor between 1999 and 2002.
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BACKGROUND

n 25 October 1999, in response to widespread violence, destruction and civilian dis-

placement, the UNSC passed Resolution 1272 (1999), creating the United Nations

Transitional Administration in East Timor (UNTAET).* Endowed with the authority
‘to exercise all legislative and executive authority, including the administration of justice”, UN-
TAET was mandated to restore governance, create an effective administration, develop civil and
social services, and undertake capacity building initiatives for future self-government.®

One of UNTAET’s most challenging tasks was to reconstruct a collapsed and dysfunctional
judicial system. UNTAET had to decide what law was applicable as well as the method by which
laws were to be amended. The court system had to be reconstructed, necessitating the appoint-
ment of international judges, prosecutors, and public defenders. Ways to resolve complex and
protracted disputes over land and property needed to be devised. Finally, a national police force
had to be created and trained to take over from international civilian police, as did a correctional
and rehabilitation system that conformed to international standards.

East Timor’s progression to independent statehood also required that the international
crimes perpetrated against civilians during the 1999 violence and the Indonesian occupation be
recognised and, if possible, resolved. According to the International Commission of Inquiry on
East Timor, these crimes included human rights violations and breaches of international law, in
the form of systematic and widespread intimidation, humiliation and terror, planned and coordi-
nated destruction of property, sexual abuse and rape of women, and violence resulting in injuries
and deaths in large numbers.” Many East Timorese argued that a judicial mechanism capable of
bringing those responsible to justice was the only solution. How these crimes would be dealt with,
however, was not a matter simply for the transitional administration. The UN (as both a victim
of the violence and a protector of human rights), Indonesia (whose citizens were deemed respon-
sible for the majority of the crime), and the international community, all had an interest in how
the issues would be resolved.

Balancing these interests led to the establishment of three judicial and quasi-judicial mecha-
nisms: an Ad Hoc Human Rights Court in Indonesia, Special Panels within the Dili district court,
and a Commission for Reception, Truth and Reconciliation. Each of these forums were devised,
constructed and operated by different entities in relative independence of each other. This article
begins with a description of each of these forums and the legal-political environment that influ-
enced their development. It then goes on to discuss the operation of these models during the tran-
sitional period; specifically, what was accomplished and what impediments were encountered.
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THE INSTITUTIONAL STRUCTURE
OF THE TRI-FORUM MODEL

The Indonesian Human Rights Court

The Ad Hoc Human Rights Court in Indonesia was created to balance the need to bring the per-
petrators of the East Timor violence to justice with other geopolitical imperatives.

In the wake of the 1999 violence there were growing demands by the East Timorese popula-
tion, international agencies, and from within the United Nations itself, for an international tri-
bunal similar to the ICTR [International Criminal Tribunal for Rwanda] or ICTY [International
Criminal Tribunal for the former Yugoslavia]. On 31 January 2000, the International Commission
of Inquiry on East Timor recommended to the UN Secretary General that a tribunal be formed
with jurisdiction over human rights and international humanitarian law violations committed in
the territory from January 1999.

Indonesia fiercely opposed such a move, arguing that it should be permitted to deal with
the perpetrators of international crimes within its geographical jurisdiction internally. President
Wahid officially requested a domestic rather than an international solution, and the Indonesian
government gave assurances that those responsible would be dealt with quickly and without re-
gard to rank or status.’

With insufficient political will within both the Security Council and the Office of the
Secretary General to ignore the request of a powerful member state, the idea of an inter-
national tribunal was rejected in lieu of Indonesia’s undertaking to bring those responsible
to justice.!® This undertaking was realised with the creation of the Ad Hoc Human Rights
Court in April 2001.

The Serious Crimes Model

With Indonesia committing only to process suspects within its geographical jurisdiction, it soon
became clear that a supplementary model would need to be established to prosecute the perpetra-
tors of serious crimes located within East Timor. As the de facto government, responsibility for
this task lay with UNTAET.

The first constituent of the Serious Crimes Model was the Special Panels for Serious Crimes.
This model was based upon two previously untried systems of international justice designed for
domestic utilisation. First, the tribunal developed by the Cambodian government and the UN for
the prosecution of crimes committed by the Khmer Rouge. Second, the War Crimes and Ethnic
Crimes Court model devised, but subsequently abandoned, by the United Nations Interim Ad-
ministration in Kosovo."!
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This model came to fruition with the promulgation of UNTAET Regulation 2000/15 On
the Establishment of Panels with Exclusive Jurisdiction over Serious Criminal Offences (2000).
This regulation provided for special panels of judges within the Dili district court with exclu-
sive jurisdiction over genocide, war crimes, crimes against humanity, murder, sexual offences
and torture.'> With respect to genocide, war crimes, crimes against humanity and torture, the
panels were granted ‘universal’ jurisdiction. This meant jurisdiction regardless of where the
crime took place, the nationality of the victim or the nationality of the perpetrator. With re-
spect to murder and sexual offences, however, the panels had jurisdiction only insofar as the
offence was committed between 1 January 1999 and 25 October 1999." The Special Panels for
Serious Crimes (Special Panels) heard its first case in June 2000 and delivered its first verdict on
25 January 2001.

The second constituent of the Serious Crimes Model was a specialist prosecutorial and in-
vestigative body named the Serious Crimes Investigation Unit (SCIU). The SCIU comprised pros-
ecutors, the majority of whom had experience in the prosecution of international human rights-
related crimes, together with a team of Civpol investigators.

In contrast to the domestic courts, UNTAET chose to staff the SCIU and the Special Panels
with a mixture of national and international professionals weighted heavily towards the latter."*
This decision suggests that at this nascent stage UNTAET felt that the value of using experienced
and impartial international judges outweighed the importance of local participation and human

capacity building.

The Commission for Reception, Truth and Reconciliation

Within months of establishing the Serious Crimes Investigation Unit, the extent of the criminality
that occurred during the Indonesian occupation began to be revealed. It soon became obvious
that the Special Panels, with their limited resources, would not be able to process all cases of seri-
ous crime. To complicate matters, the population was becoming increasingly impatient for justice
and reconciliation and there was pressure on UNTAET to repatriate those East Timorese still in
West Timor.

This situation prompted contemplation of a further forum to supplement the operations
of the Special Panels. In August 2000 the National Council of Timorese Resistance endorsed a
proposal to establish a truth and reconciliation commission. In response UNTAET mandated the
formation of a steering committee to examine the viability and utility of such an initiative.”” The
result was UNTAET Regulation 2001/10 On the Establishment of a Commission for Reception,
Truth and Reconciliation in East Timor (2001), promulgated on 13 July 2001.

The Commission for Reception, Truth and Reconciliation (CRTR) was designed as an essen-
tially East Timorese controlled and operated project.'® Among its functions, the Commission was

mandated to facilitate community based reconciliation procedures in order to assist in the recep-
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tion and reintegration of the perpetrators of less serious criminal and non-criminal acts committed
between 25 April 1974 and 25 October 1999." Participation in such reconciliation procedures was
voluntary, the perpetrator being required to submit a statement detailing, inter alia, the acts com-
mitted, an admission of responsibility, and a request to reconcile with a specified community.'®

If the acts referred to in the statement were deemed to be within the jurisdiction of the
CRTR," a regional commissioner would convene a panel and a public hearing would be con-
ducted.” After considering testimony from the alleged perpetrator, victims, and other members
of the community, the panel would decide on an appropriate act of reconciliation such as com-
munity service or a public apology.”! If the deponent agreed to undertake this act a reconciliation
agreement would be drawn up and registered by the relevant district court as a court order.?* Per-
petrators that fulfilled the conditions of the reconciliation agreement were immune from future
prosecution with respect to the acts resolved by the panel, while those who failed to comply faced
a fine of US$3,000 and/or one year of imprisonment.”

THE OPERATION OF THE TRI-FORUM MODEL
DURING THE TRANSITIONAL PERIOD

The Indonesian Human Rights Court

Despite Indonesia’s undertaking to establish a domestic mechanism through which to prosecute
the perpetrators of serious crimes within its own jurisdiction, the first trial in the Human Rights
Court did not commence until 19 March 2002 and no verdicts were handed down during the
transitional period.*

Indonesia withdrew from East Timor on 6 November 2000. It was more than one year
after this that Law 26/2000 (6 November 2000) was adopted by the Indonesian Parliament.
This law permitted the establishment, on Parliament’s request, of Ad Hoc Human Rights
Courts empowered to try (retrospectively if necessary) cases involving gross violations of
human rights. Six months later on 23 April 2001, President Wahid issued Presidential Decree
53/2001 accepting the Parliament’s recommendation to establish a court with specific refer-
ence to East Timor. President Wahid, however, limited the court’s jurisdiction to events that
took place after the popular consultation on 30 August 1999.” On 1 August 2001 President
Megawati, responding to wide international criticism, issued Presidential Decree 96/2001.
This decree amended Presidential Decree 2001/23, extending the temporal jurisdiction of
the court to events that occurred between April and September 1999, but restricting it to
crimes perpetrated within the districts of Covalima, Liquicia and Dili. This amendment
prevented the trial of ‘several egregious crimes committed in 1999’.% It also restricted the
prosecution’s capacity to examine the degree to which the violence was systematic and the

role of the Indonesian military. Following these amendments it was another eight months

INTERNATIONAL DEVELOPMENT LAW ORGANIZATION 111



ERICA HARPER

before the first trial commenced.

During the transitional period Indonesia did little to fulfil its undertaking to prosecute the
perpetrators of serious crimes, doing just enough to placate the international community and
avert further demands for an international tribunal. As a result, the accomplishments of this ju-
dicial forum were negligible. Suspects in Indonesia remained free and unaccountable, and the
court’s limited jurisdiction provided little hope that the most culpable perpetrators would be
brought to justice in the future.

The Serious Crimes Model

The establishment of Serious Crimes Investigation Unit and the Special Panels for Serious Crimes
was a significant accomplishment for UNTAET. During the transitional period the SCIU issued
thirty-nine indictments (fourteen of which involved crimes against humanity)* and the Special
Panels conducted pre-trial proceedings in thirty-one cases and completed trials in seventeen cases
(one of which involved crimes against humanity).*

However while much was achieved, institutional, legal and political impediments directly
impacted upon the capacity of the Special Panels and the SCIU to fulfil their mandates.

Resource and Personnel Constraints

The SCIU was not provided with sufficient human resources (investigators, prosecutors,
forensic experts, interpreters® and support staff)*, or adequate material resources (such as of-
fice equipment, vehicles and the specialised forensic equipment necessary to conduct thorough
investigations).’!

Adding to this, SCIU management came under internal and external criticism, with alle-
gations of incompetence, mismanagement and highly publicised resignations resulting in low
morale and high staff turnover.” Staff argued that from its inception the SCIU lacked a clear,
well-defined or consistent prosecutorial policy, as well as a coherent framework governing how
the SCIU operation fitted into the UNTAET mission as a whole.” Management also failed to de-
velop a strategy with respect to the jurisdictional relationship between the Special Panels and the
Human Rights Court in Indonesia.*

Evidentiary Constraints

Investigators and prosecutors were often unable to gather sufficient evidence to warrant is-
suing an indictment. Much physical evidence could not be located or had been destroyed, either
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purposefully or due to lengthy exposure in tropical conditions.”

Prosecutors also had difficulty obtaining sufficient eyewitness evidence. This was primarily
due to the nature of the crimes perpetrated. Many of those present at the massacres only survived
because they did not see the perpetrators. Those that did witness the violence or possessed other
evidence were killed. As a result most survivors could provide only limited information.*

Of those that did survive many were reluctant to provide evidence. Scantly acknowledged
post-traumatic stress disorders, a legitimate fear of reprisal, and the population’s general mistrust
of the judicial system and international workers were all contributing factors.

Finally while many militia, members of the Indonesian armed forces, police and civilian ad-
ministration staff would have been able to provide evidence, most had fled to Indonesia. SCIU’s
efforts to interview or compel testimony from such persons were largely frustrated by lack of
cooperation by either the witnesses themselves or the Indonesian government.’”

Political Constraints

A further impediment to the investigation and prosecution of serious crimes cases was UN-
TAET’s well-publicised trade-offs aimed at securing the repatriation of refugees from Indonesia.
UNTAET, through its Chief of Staff, other high ranking officers within the executive, and mem-
bers of the East Timorese political elite, were widely regarded as having made ‘deals’ with various
militia leaders. Such leaders, some of whom were suspected of committing serious crimes, were
thought to be preventing the repatriation of thousands of East Timorese refugees from Indone-
sia.’®® These deals allegedly led to informal arrangements being made between the Chief of Staff
and the Prosecutor General who delayed or otherwise prevented the issuance of arrest warrants
and indictments against key militia leaders. When such deals became public they attracted much
criticism, particularly from prosecutors who stated that the Chief of Staff’s political agenda was
undermining efforts to bring the perpetrators of serious crimes to justice.”

While negotiations with militia leaders did take place at the expense of justice, it is impor-
tant to note that facilitating repatriation was regarded by many as an equally important objective.
Most obviously, for East Timor to have so many of its citizens held against their will by pro-in-
tegration militias was all too reminiscent of the pro-autonomy—pro-independence situation.*
Until resolved, this would be an impediment to the formation of a politically and socially stable
East Timor. Further the refugee situation, due to its political nature and potential to result in
cross-border instability, could have jeopardised East Timor’s already tenuous relationship with
Indonesia.*' Finally, promoting the return of refugees through reconciliation with militia leaders
was the path advocated by many of the East Timorese political elite, particularly future President
Xanana Gusmao.*
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Extradition Constraints

Neither law nor policy precluded the Special Panels from hearing cases involving persons re-
siding outside East Timor or not of East Timorese nationality. At the beginning of the transitional
period it even appeared that Indonesia supported bi-lateral prosecutions. A Memorandum of Un-
derstanding (MOU) between UNTAET and Indonesia was signed on 6 April 2000 that agreed to
the ‘widest possible measure of mutual assistance in investigations or court proceedings.* How-
ever, soon after the first indictments were issued against persons within Indonesia’s jurisdiction,
it became obvious that Indonesia was not going to cooperate. Unable to legally enforce the MOU
or otherwise secure extradition, those indicted, including many persons charged with command
responsibility, remained free in Indonesia for the entire transitional period.*

It must be noted that UNTAET did have the political power to negotiate with the Indonesian
government regarding extradition. It did not do so however for three important reasons. First,
the international community, through the United Nations, had agreed to give Indonesia primary
responsibility for bringing the perpetrators of serious crimes within their jurisdiction to justice. As
part of the UN system, UNTAET was politically obliged to respect this decision. Thus to the extent
that Indonesia denied extradition requests on the grounds that they were in the process of investi-
gating the same criminals, the transitional authority had little scope to exert political pressure.

Second, the UN may not have wanted to be seen by Indonesia as attempting to weaken its
hegemonic position in the area by placing it under pressure over matters of extradition. Indone-
sia was important for ongoing regional stability and aggressive political manoeuvring may have
risked confrontation, perhaps jeopardising important geopolitical relationships.*

Third, UNTAET was under pressure to observe the importance of the relationship between
Indonesia and the soon-to-be independent East Timor. To East Timor, Indonesia represented a
geographically close military power with the potential to instigate a new round of instability. If
UNTAET had used its political power to facilitate extradition, this already fragile relationship
may have been further jeopardised. It is important not to overlook the essential role of the East
Timorese political elite, specifically Xanana Gusmao, in this process. Gusmao — who even before
being elected President wielded significant political power — consistently and publicly favoured
national reconciliation over trials as the primary means of dealing with the crimes committed
against the East Timorese population.*® This position, which was in no small part related to the
importance he attached to East Timor’s relationship with its former occupier, undoubtedly influ-
enced UNTAETs strategy towards Indonesia.”

Conclusion

The above impediments determined the essential elements of the SCIU’s prosecution policy
and the manner in which this policy was implemented.
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First, the insufficient human and material resources made available to the SCIU vis-a-vis
the massive number of crimes committed during the 1999 violence led to a decision that the
SCIU would focus its energies on ten priority cases. These cases were seen as most typical of the
political criminality that occurred in East Timor in 1999 and covered most of the thirteen dis-
tricts.”® While this policy did not preclude other cases from being investigated and prosecuted,
the reality was that given the SCIU’s limited resources and the political embargo on certain
investigations, the majority of reported serious crimes outside the priority cases could neither
be investigated nor prosecuted.”

Second, insufficient resources and quality personnel, evidentiary impediments and the ab-
sence of a clear prosecutorial strategy resulted in initial investigations being undertaken as if the
criminality was a series of individual incidents as opposed to a coordinated and strategic cam-
paign of violence and destruction.” As a consequence, most cases heard during the Special Pan-
els’ first year were prosecuted as murder or sexual offences under the Indonesian Penal Code as
opposed to international crimes.”' This prevented the nature and extent of the criminality from
being exposed, creating an inaccurate historical record and diminishing the significance of the
events that took place.”® It must be noted, however, that as time progressed and the resource situ-
ation improved, the prosecutorial strategy was amended to reflect the true nature of the crimes,
and more indictments were issued citing charges of command responsibility, crimes against hu-
manity and other international crimes.>

Third, being unable to secure the extradition of suspects from Indonesia, the cases that
were taken to trial almost exclusively involved low ranking, East Timorese militia. Those sus-
pected of planning and facilitating the larger pattern of violence remained free and unaccount-
able in Indonesia.

Finally, insufficient numbers of strategically located staff, inadequate skills and resources,
political bottlenecks and the difficulty of gathering evidence meant that the investigations and

prosecutions that did take place were slow and subject to frequent delays.

The Commission for Reception, Truth and Reconciliation

Planning for the Commission for Reception, Truth and Reconciliation began more than one
year before UNTAET Regulation 2001/10 was promulgated on 13 July 2001. In August 2000,
the CRTR’s interim office was established and the CRTR steering committee undertook its
first tasks — comprehensive community consultations in all of East Timor’s thirteen dis-
tricts, and discussions with national non-government organisations, religious institutions
and political leaders.*

By 20 September 2001 a panel mandated to select the CRTR’s national commissioners had
been convened and had held its first meeting. This panel conducted further community consul-
tations in the districts and in West Timor to collect nominations for the national and regional
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commissioners. Of the 300 nominations received, the panel recommended seven persons to the
SRSG for appointment. The seven national commissioners were sworn in on 21 January 2002,
marking the CRTR’s official inauguration.”

In terms of necessary preparation for the CRTR, much was accomplished. The disparity
between what the Special Panels could achieve and what the population expected had been
identified, a mechanism to fill this gap was developed, the regulation setting up the CRTR was
promulgated, and national commissioners took up their positions. It must be noted, however,
that no community reconciliation procedures took place during the 32-month transitional pe-
riod and awareness of the CRTR in the rural populations studied remained low.*

CONCLUSION

s stated in the Report of the Secretary General on The Rule of Law and Transitional Jus-
tice in Conflict and Post-Conflict Societies (23 August 2004 ), the lessons of past transi-
tional justice efforts should serve as a guide as the UN seeks to improve future interven-
tions.” The East Timor experience is no exception. UNTAET’s construction and administration
of a transitional justice model has particularly important implications for international post-
conflict management theory, for although the serious crimes project was founded on pre-existing
models, the use of a domestic mechanism for trying international crimes had not been tested.
First, the right to state sovereignty and the principle of complementarity provide important
protections under international law. The operation of Indonesia’s Ad Hoc Human Rights Court
demonstrates, however, that such doctrines can also be used to shelter individuals and states from
responsibility in situations involving international crimes. This ‘double edged sword’ is a problem
rooted in the current state of international law and the geopolitical environment rather than the
circumstances of an individual post-conflict situation. Such problems need to be resolved before
the victims of international crime can consistently receive justice, and the population at large
receives an increased level of protection against future violations.*®
A further lesson involves the high cost of delivering justice. International tribunals, such
as the ICTR and ICTY are expensive and the international community has made it clear that
these are not long-term solutions. Domestic mechanisms for trying international crimes — like
that seen in East Timor and now in Cambodia and Sierra Leone — are the most likely options
for future post-conflict administrations. However, even where domestic mechanisms are utilised,
justice will be expensive. Key examples include the price of forensic equipment and the high
salaries demanded by legal professionals with the experience and qualifications necessary to try
international crimes cases.” The fact that the serious crimes model was chronically under-funded
was highlighted during the Security Council’s mission to East Timor in 2000.*° UNTAET reacted
quickly and by 2001 the resource situation improved and changes in management had been ef-
fected. This experience has led to better understanding on the part of the UN’s Department of
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Peacekeeping Operations and the international community regarding the amount and type of
resources required for exercises in transitional justice to produce results, as reflected in recent
missions with rule of law mandates such as Liberia and Sierra Leone.

A related issue is that when designing models for processing international crime, decision-
makers must take into account local institutional capacity. During Indonesia’s occupation of East
Timor between 1974 and 1999, only a handful of East Timorese were permitted to practice law. As
aresult, there were very few qualified and experienced legal professionals available for judicial ap-
pointment.® In terms of experience, less than 10% of legal professionals appointed by UNTAET
had practised law. Of this 10%, only one had practical experience as a judge and one as a prosecu-
tor. Most were between the ages of 30 and 35.% Such inexperience had to be weighed against the
benefits that would accrue from a ‘Timorised” bench in terms of capacity building and the sym-
bolic importance of having East Timorese staff such a politically sensitive area of governance.®
The Serious Crimes Model’s mixture of international and indigenous judges, prosecutors and
defence lawyers, provides a model for overcoming such difficulties, and illustrates the potential
that systems of mentoring and on-the-job training may hold for the future.

A final lesson is that when developing a prosecutorial strategy, providing justice to every
victim is often impossible, and that a population’s right to justice will often have to be balanced
with other equally important imperatives. In East Timor, such imperatives included the need to
promote a positive relationship with Indonesia and to secure the repatriation of refugees. The
UNTAET experience demonstrates that a mission’s prosecutorial strategy will be most successful
when it is clear, consistent, and driven by an appreciation of local needs and expectations. In East
Timor, the population’s priority was that the masterminds behind the 1999 violence be tried and
jailed. For non-leaders who committed relatively minor crimes, however, non-judicial methods
could be used to facilitate reintegration and reconciliation. Understanding this, UNTAET and
local authorities jointly devised the CRTR — a mechanism that responded to the population’s
unique conception of justice, promoted repatriation, and facilitated the physical rehabilitation of
communities. The CRTR thus provides an example of how non-judicial mechanisms can be used
as effective complements to trials in post-conflict situations, and highlights the importance of lo-

cal knowledge and ownership over transitional justice strategies.
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GENDER AND ECONOMIC

SOCIAL AND CULTURAL RIGHTS
(ESCR): INSTITUTIONS PROMOTING
NON-DISCRIMINATION IN
EDUCATION IN ARGENTINA

AND PAKISTAN'

Marjan Radjavi

INTRODUCTION

his paper explores the dynamics and experience of state legal reform efforts

designed to implement obligations under the Convention on the Elimination

of All Forms of Discrimination Against Women (“CEDAW” or the “Conven-

tion”) using Argentina and Pakistan as two case studies. To answer the ques-

tion of whether or not a given state has begun to implement its CEDAW obligations, this

article will address institution-building and institutional change, with a cursory look at

whether the definition of de facto equality and discrimination has been adopted in the

national constitution or other relevant laws. This survey is a first step in a multi-year

project that aims to examine domestic reform initiatives in relation to standards set out in

international treaties regarding non-discrimination against women. At this point, the par-

ticular focus of this study is on reforms that have led to the establishment or modification

of institutions that either enhance women’s rights in education or facilitate the realization
of enhanced rights concerning non-discriminatory education.

True gender equality means that women can enjoy all the fundamental rights pro-

vided for in national and international law on the same basis as men. An enabling en-

vironment to achieve gender equality and empowerment comprises a set of connected

and interdependent conditions such as policies, laws, institutional mechanisms, and
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resources, which facilitate the promotion of gender equality and empowerment. Vague laws,
government inaction, concessions to power, culture, religion or economic restrictions can all
perpetuate discrimination. Likewise, high degrees of illiteracy also undermine efforts to reduce
discrimination. High rates of female illiteracy can be primarily attributed to government inac-
tion?, and to cultural limitations that have affected women more than men’. Fortunately, statisti-
cal research suggests that states that are signatories to international agreements, such as the Con-
vention on All Forms of Discrimination Against Women (CEDAW)*, are more likely than others
to ensure women’s human rights such as access to literacy and health services. Considering these
facts, it is clear that while law alone cannot ensure enhanced women’s rights, lasting improve-
ments in the protection of such rights will likely occur through law. A positive international legal
framework for women’s rights can do much to assist women’s claims for equality, equity, and
empowerment’. While ratification of CEDAW in itself creates obligations on the participating
state parties to align domestic law and practice with the Convention, it also creates opportunities
for new forms of advocacy directed towards interpreting concepts of equality and implement-
ing and monitoring local and national initiatives, policies, and programmes in accordance with
international standards. State implementation of CEDAW principles, when coupled with civil
society lobbying for government adherence to these principles, can together serve to establish
informed and qualified constituencies among government and civil society actors.
Non-discrimination in education is an important contributor to improvements in access to
and enjoyment of women’s human rights. While each educational system operates within its own
larger political, economic, and social context, every educational system reflects societal and insti-
tutional legacies of hierarchy and power in gender relations. Therefore, while an understanding of
specific contexts and relevant customs are integral to understanding gender-oriented educational
reforms, this understanding is only indispensable at the moment the custom exists. Custom is
constantly in flux, always renegotiated and realigned, and sometimes reflects non-discriminatory

principles, and sometimes not.

STATES AND CIVIL SOCIETY ACTORS
COLLECTIVELY PROMOTE STATE ADHERENCE

EDAW is one outgrowth of a larger international movement to achieve gender equity®, a
movement that has diffused ideas of commitment to gender equity and equality widely’.
Ratification of international treaties can result in traceable concrete initiatives taken by
governments. It is difficult however to empirically prove a causal link between ratifying inter-
national treaties and broader improvements in women’s human rights. Part of the difficulty in
identifying the causal mechanisms at work is due to the fact that favourable conditions of political
will, institutional mechanisms, and resources may predate ratification as in the case of Argentina,
or may be present but superseded by other factors after accession as in the case of Pakistan. Nev-
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ertheless, these norms and the institutions which respond to their provisions, may still make a
difference in the status of women in CEDAW Party countries.

Therefore, while it is difficult to monitor the direct implementation of CEDAW in each
country, one can examine the challenges of instantiating its principles through the establish-
ment and reform of institutions. In examining whether human rights standards on gender have
been applied to education in ways consonant with CEDAW, this paper sketches out the institu-
tions established and the policies and programmes developed by states, as well as civil society
efforts to reform them. Civil society actors use ratification of CEDAW as a mobilizing point for
conceptualizing gender equality, and to advocate for implementation of women’s rights at the
state level, as well as in forming NGO coalitions nationally and internationally. This binding
Convention offers a shared framework for institutions that engage in research, analysis, and
collaborative advocacy to empower women and influence policy in signatory states such as
Argentina and Pakistan.

BASIC TERMS OF CEDAW

EDAW signatories are bound by a convention which affirms the importance of non-dis-

crimination and equality of the sexes®. Adopted in 1979 and to date ratified by over 180

countries, CEDAW Articles 7 and 8 require that states ensure women’s equality with men,
while Article 13 demands the end of discrimination in various areas of economic and social life’.
CEDAW came into force in 1981 as the first international agreement to address women’s rights
systematically and substantively. It establishes state obligations, guarantees rights to individuals
and creates mechanisms to monitor state implementation. It has been used to define national and
local norms, to mandate programmes and policies, and to actively challenge discrimination based
on gender. On December 22, 2000 the Optional Protocol (OP-CEDAW) to CEDAW came into
force after ten ratifications, adding enforcement measures, including a communications proce-
dure that allows women to present complaints before the CEDAW Committee and an investiga-
tive procedure that permits the Committee to launch investigations.'

CEDAW defines discrimination as both policy that differentiates on the basis of sex without
reason or results in treatment “impairing or nullifying the recognition, enjoyment, or exercise by
women — of human rights and fundamental freedoms in the political, economic, social, cultural,
civil or any other field”"" Equality is thus measured by access to rights (formal, de jure), as well
as the real ability to exercise these rights (substantive, de facto). It demands substantive equality
for women, not only formal legal equality, or neutrality, but also equality of outcomes. Neither
intentional discrimination nor actions that have discriminatory impacts are permitted. If, in the
absence of overtly discriminatory laws, women are still not considered equal, this is recognized
as a violation of the Convention.'? Accordingly, laws and policies, as well as practices, should not
permit discrimination, and must also alleviate it."
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CEDAW’s implementation and enforcement on the national level has been impeded by
a number of important factors. Reporting is central to monitoring women’s rights under the
Convention, but relies on state submission of accurate and timely reports. States often do not
report progress in a timely fashion causing a backlog of complaints, and until the very recent
2000 OP-CEDAW, there was no formal enforcement mechanism for individual complaints. Fur-
ther, CEDAW meets for two weeks a year, less than other human rights bodies.'* While some of
these difficulties are alleviated by the work of the UN Commission on the Status of Women that
investigates violations,'> CEDAW is also weakened by the number of state reservations to certain
articles'® although by the terms of the Convention, reservations cannot be incompatible with the
object or purpose of the agreement. (Article 2 removing discriminatory laws and enacting legal
prohibitions against gender discrimination and Article 16 providing for equal rights for women
in marriage and family life, are currently the focus of many reservations on the basis of cultural
or religious incompatibility). Moreover, even when state parties do not voice reservations to the
Convention, many do not implement its provisions. Thus, it is clear that signatures and ratifica-
tions of such conventions alone cannot empower women and enforce non-discrimination. They
can, however, create a tool and legitimating instrument that can be used by actors pressing for

national reforms and law enforcement in favour of women’s human rights.

COUNTRY PROFILES

tates are required by CEDAW to enable women to enjoy and exercise all human rights and

fundamental freedoms in the political, economic, social, cultural, civil, or any other sphere

on the basis of equality with men. CEDAW also requires the elimination of laws and prac-
tices that have an unintentional discriminatory impact. The means by which such legal reform is
set forth in Articles 1 through 5, includes the following obligations to:

.

incorporate the principle of equality and non discrimination of men and women in the legal
system, abolish all discriminatory laws and practices, and adopt appropriate ones (Articles
2a,2b, fand g);

.

establish tribunals and other public institutions to ensure the effective protection of women
against discrimination (Article 2¢);

« ensure elimination of all acts of discrimination against women by the public sector as well as

by the private sector including persons, organizations, or enterprises (Articles 2d and e);

.

implement programmes, make relevant institutional arrangements, and any other laws nec-
essary that will enable women to exercise equal rights (Article 3);
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« accelerate the achievement of de facto rights by implementing temporary special measures
such as affirmative action (Article 4); and

« eliminate cultural and traditional practices and attitudes including stereotypical roles for
women and men (Article 5).

Argentina and Pakistan are at different stages in achieving gender equality and equity, and
this difference may, in part, be related to when they became signatories to CEDAW. Argentina
has more years of experience in international gender commitments as it became a signatory
to CEDAW in 1980 (which it ratified in 1985) and included the Convention in the drafting of
the 1994 Constitution. Pakistan acceded to CEDAW in 1996 with reservations. While Argentina
signed the OP-CEDAW in 2000, it has yet to ratify. Neither country has ratified OP-CEDAW.

ARGENTINA—SIGNED, RATIFIED,
AND IMPLEMENTED CEDAW PARTIALLY
BUT LACKS CERTAIN KEY RESOURCES

rgentina became a signatory to CEDAW in 1980, which it ratified in 1985, and has al-
ready signed the OP-CEDAW. Further, the Argentine Constitution guarantees the right
to education. Relevant provisions include: Chapter 1, Art 14 “All inhabitants of the
Nation enjoy the following rights, (...), namely: (...) of teaching and learning” and Chapter IV,
Art 75, 19 whereby the Congress has the power to “To pass laws on the organization of and basis
for education (...), which guarantee the principles of free and equitable public education by the
State and the autonomy and self-sufficiency of the National Universities.”"” In Argentina, Ar-
ticle 75 of the 1994 Constitution gives human rights treaties such as CEDAW the force of law.
The illiteracy rate in Argentina is negligible, and there are no differences in literacy rates
between the sexes. Evaluated on the basis of enrolment rates, formal school attendance is
high at the primary level, with no significant differences between the sexes.'® In higher educa-
tion, the country is slowly “de-gendering” universities. While stereotypes are still reflected in
women’s career and lifestyle, they are closely linked to the changes in labour patterns, labour
demand, and labour conditions including the distribution of family responsibilities.”” In Ar-
gentina over the past twenty years, massive transformations have taken place including an
influx of women into the labour market, a movement towards non-discriminatory access to
all levels of education, and an increase in women’s participation in decision-making. Corol-
lary changes in law, family structures, and in attendant cultural values have meant a rise of
economic independence for both men and women. Issues of non-discrimination in education
do not focus on access but rather on segregation of careers; science and technology for men
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and humanities and literature for women.”® To overcome stereotypes, the government has
undertaken two initiatives: one at the national level to modify textbook materials in 1984 and
another at the municipal level in 1997.

In terms of civil society actors, women played an integral role in critiquing the military
dictatorship prior to its demise in 1983. Although women’s groups were factionalized, the focus
on democratization unified women temporarily in pursuit of a common cause, while subsum-
ing women’s issues under the rubric of human rights.” In Argentina, the most visible group
working against the dictatorship was the Madres de la Plaza de Mayo, which was a non-parti-
san group held together by gender solidarity.” Directly after 1989 under the first democratic
government, NGOs expanded with encouragement from the Women’s Subsecretariat that was
promptly replaced by the National Women’s Council (Consejo Nacional de la Mujer). This new
body also furnished financing for NGO fora and additionally requested the participation of
gender experts in the drafting of the national reports for regional preparatory meetings, until
1993 when the relationship between these groups and the state became tense due to state sup-
port for anti-abortion legislation.

In 1991, the creation of the National Program on the Promotion of Equal Opportunity of
Women in Education (PRIOM, Programa Nacional de Promocion de la Igualdad de Oportuni-
dades para la Mujer en el Area Education) constituted the first official response by Argentina to
the commitments made following the ratification of CEDAW in 1985.* The National Program
was established by agreement between the National Women’s Council and the Ministry of Edu-
cation. The principal objective of this program was to generate an educational renaissance to
develop women’s capacities and interests and to incorporate them into the new and demanding
international labour market on equal footing with men, in all social and political institutions.”
The specific objectives pursued by PRIOM included:

the transformation of school knowledge to incorporate the contributions made by women
in the demanding world of economics;

their contribution to the evolution of the culture and society of Argentina based on history,

the problems that arise from women’s position in society;

the generation of an educative experience that motivates understanding gender, based on

appreciation of equality, solidarity and mutual respect;

the participation of both sexes in equal responsibilities for the family environment and of

raising children; and

+ the integration of women in decision-making.*
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These objectives were addressed and implemented through innovation of curricula; improv-

ing teaching capacities; engaging in communication and cultural activities; and carrying out re-

search, teaching, and professional orientation in the universities. Special education needs were

flagged for specific groups of women, especially those in lower income groups, pregnant women

and teen mothers, illiterate girls, women in rural areas, and women intending to return to the la-

bour market. Measures were suggested to integrate all women into formal education programmes.

This programme only lasted from 1991-1995, and was not renewed thus allowing cultural preju-
dices and customs to persist in many cases.

In 1991, Argentina passed the Quota Act (Ley de Cupo), aimed at ensuring equal access of
women to elected offices. Argentina became the first country in the world to legislate that women
must comprise 30 percent of all candidates on electoral lists. Achieving such level of representation
is important in that it has been found that women legislators place a higher priority on women’s
rights issues than men.” (Unfortunately, at times this 30 percent quota has been understood as a
ceiling rather than a minimum, and often women are designated as candidates due to their rela-
tions with men in power.) Still, in 1992 with the establishment of the National Women’s Council
the government demonstrated its intent to develop programmes to promote opportunities for
women in social, political, and economic arenas. The Council, attached to the Office of the Presi-
dent, was set up to monitor and facilitate the implementation of guidelines adopted pursuant to
the CEDAW, through assessment of policies and drafting of bills. However, the Council met with
some difficulty as it was not empowered to take measures to ensure compliance with government
policy. As a result of perceived government inaction, an NGO, the Social and Political Institute of
Women (Instituto Social y Politico de la Mujer), was founded soon after in 1993 to advocate for a
gender perspective in education.

At the same time, the Federal Education Act (Ley federal de education, No 24.195) of 1993
promoted equal opportunity and the need to overcome discrimination in teaching materials.
Close on the heels of international commitments to non-discrimination of women, with partici-
pation by PRIOM and the National Women’s Council, this was the first Argentine law to employ
non-sexist language, stating in Article 5 that the state shall reform educational policy with the aim
of realizing concrete equality of opportunity for all inhabitants and refusing any kind of discrimi-
nation and surmounting discriminatory stereotypes in educational material.?® Article 6 of the law
guarantees permanent and integral education aimed at personal fulfillment of men and women
in cultural, social, aesthetic, ethical, and religious dimensions. Article 8 states that the educational
system shall guarantee all inhabitants of Argentina the effective exercise of their right to learn,
through equality of opportunity and the prevention of discrimination.?

Also in 1993, Argentina adopted an equality plan, a framework which provided guidelines
for action binding on the different departments of public administration called the Plan on Equal
Opportunities for Women (Plan de igualdad de oportunidades para las mujeres, 1993—-1994). The
state set forth its policies to promote gender equality within government, and encouraged civil so-
ciety to act in kind. In 1994, the National Women’s Council drew up a second Plan, for 1995-1999,
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to continue this work. In order for this directive to have real weight in the future, however, it has
been suggested that hiring and promotion be dependent on gender training.

The reform of the Constitution began in 1994, and led to advances in the recognition of
women’s rights, since all the international human rights treaties to which Argentina was a Party,
including the CEDAW, were given constitutional status in Article 75 of the Argentine Constitu-
tion.” In the area of human rights, women had already secured protection under Argentine law,
and with the 1994 constitutional reform, the Convention and human rights agreements were
regarded as complementing these guarantees.”* The new Constitution, buttressed by CEDAW,
outlawed de facto discrimination against women.*

An Equality Plan was elaborated in 1998, but was never discussed with civil society and
was not implemented. Of the twenty-four federal districts, six are reputed to lack offices to pro-
tect the rights of women or address gender equality, while only one third of the two thousand
municipalities have offices to protect women’s rights. This shortcoming is in large part due
to the lack of administrative efficiency and budget of the National Women’s Council.** State
agencies and women’s organizations still lack coordination and liaison capacities, and there has
been no gender perspective incorporated into either the national or provincial budget as of yet.
One problem that contributes to the lack of establishing an enabling environment for women’s
human rights is the opposition of the Senate to the ratification of OP-CEDAW. Although Ar-
gentina signed the protocol, and in 2001 the government sent the project of ratification to the
Senate, in April 2002 the government requested its withdrawal, stating that this instrument
would counter national sovereignty in the area of contraceptive policies, including the status
of abortion. While implementation of CEDAW in Argentina relies on the self-reporting of the
country to measure adherence with the Convention, cases could be brought to courts that rely
on the provisions of CEDAW due to its status in the Constitution. Thus far, however, CEDAW
has very rarely been used as a basis for legal decisions in Argentina.

Stemming from the 2001 economic crisis, the advancement of women and of gender
equality under the present circumstances is marred by the stereotype of women as beneficia-
ries, rather than equal actors in development programmes. In 2002, in response to Argentina’s
CEDAW report, the Committee noted “that the crisis has affected access by women, particularly
girls, to public education because they lack the resources needed either to begin or continue
their studies”. Likewise, it voiced its concern regarding “the attempt to downgrade the National
Women’s Council and the lack of a formal strategy for coordination of the different State agen-
cies.” Specifically, the 2002 Shadow CEDAW report drafted by a coalition of NGOs* asked the
National Women’s Council to clarify its role regarding state decision-making; to specify its
budget and budget priorities; explain why national reports were not collaboratively drafted
with NGO actors; and to confirm whether there were departments or budgets designated for
the creation of instruments, mechanisms, or indicators for women’s human rights, signaling
that statistics were not sex-disaggregated.”

Between 2001 and the 2004 shadow CEDAW report, the Argentine economic crisis fueled
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women’s organizing and social participation to support each other. This activity boosted aware-

ness of rights and of the need to exercise rights. Slowly the National Women’s Council began

to enter institutional agreements providing training and technical assistance to the provincial

and municipal women’s offices and to assist NGOs in promoting equal rights in relation to paid

and unpaid work, to combat violence, to address health concerns, and to recognize the value

of domestic work. Thus, the original relationship of women as beneficiaries and dependents of

development programmes became one in which women were increasingly considered wage-
earners by both the state and NGOs.

In 2004, the CEDAW Committee recommended further adoption of a women’s empower-
ment approach incorporating gender perspectives in all its social and economic policies, pro-
grammes, and projects as well as a monitoring process to ensure support for the goal of gender
equality and women’s human rights. In 2004, in its assessment of Argentina’s follow-up report*
the Committee again expressed concern about the National Women’s Council and its lack of
“sufficient financial and human resources to effectively promote the advancement of women
and gender equality in the present phase of political, economic and social renewal.” The Com-
mittee also noted that the National Women’s Council still had a limited role in the governmen-
tal structure, and that it would request that the next periodic report contain information on
the status of women’s educational situation and opportunities open to them.*” At the moment,
rights literacy remains more a matter of NGO and women’s networks using non-formal streams
of education, than addressing formal education through official government channels. Civil
society has played a key role in this work, as well as in the planning and implementation of wel-
fare promotion and training programmes.*® CEDAW is used by NGOs to supplement materials
on non-discrimination, on the need to change cultural patterns and gender roles in education.
Women’s groups cite CEDAW at every possible opportunity.

In the time since the country became Party to CEDAW, the nature of women’s organizing
has changed in Argentina. Starting in the 1980s, Argentine women’s groups met at “internation-
al encounters” where they shared experiences, and where there was little lobbying of states with
regards to their obligations to women. Instead the encounters focused on building collective
feminist identities in the Latin American context.”” Thus, the groups were very autonomous,
but they did not have an impact, nor did they aim to impact, national legislation. In the 1990s
these encounters were supplanted by advocacy which lent some legitimacy to women’s human
rights claims, as well as to negotiations between civil society actors and the state. However, ac-
tors that emerged had new credentials in lobbying, and the nature of their relations with state
actors changed. While women’s groups may have gained some space for a gender perspective
with this transformation, they also lost some of their autonomy from the state.*
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PAKISTAN ACCEDES TO CEDAW WITH RESERVATIONS

akistan acceded to CEDAW in 1996 with reservations. The 1973 Pakistani Constitution re-
quires non-discrimination in education. In particular, Chapter 1, Article 22.3 reads “Sub-
ject to Law no citizen shall be denied admission to any educational institution receiving
aid from public revenues on the ground only of race, religion, caste, or place of birth.”*' Article 25,
considered the equality clause of the Constitution, articulates the interdiction against discrimina-
tion on the basis of ‘sex alone’ which is sometimes interpreted to mean that discrimination on the
basis of sex in conjunction with other factors is permissible. It is followed by Article 25.3 which
states that “Nothing in this Article shall prevent the State from making any special provision for

the protection of women and children.”*

This provision suggests that while affirmative action or
positive discrimination is permitted by the state, it is not obligatory, thereby positioning women
and children in a discourse where they figure as beneficiaries at the discretion of the state. The
Constitution does not describe gender discrimination beyond these provisions, therefore CEDAW
has the potential to become a powerful advocacy tool to fill this gap.

While Pakistan’s Muslim Family Laws Ordinance 1961 (MFLO) protects the human rights
of women, it was challenged as recently as 2000 in the Federal Shariat Court, which directed the
President to amend the MFLO, “So as to bring the provisions into conformity with the injunctions
of Islam.” This decision permits CEDAW obligations to be interpreted in accordance with Islamic
legal sources, as Pakistan’s judiciary currently does.*’ In fact, Pakistan’s Instrument of Accession
commits to CEDAW, subject to the following General Declaration: “The accession by the Govern-
ment of the Islamic Republic of Pakistan to the Convention on the Elimination of All Forms of
Discrimination Against Women is subject to the provisions of the Constitution of the Islamic
Republic of Pakistan.”

Since the state’s 1979 Islamization program, women’s groups have been active in ensuring
that women’s rights are included in national political discourse. Women’s groups that emerged
in the 1980s were qualitatively different from their predecessors in that they preferred local em-
powerment projects and critiques of the government’s restrictions on women’s legal rights to
traditional welfare activities. Women’s groups became involved in legal aid, opposing the gen-
dered segregation of universities and detailing cases of discrimination against women. In 1982 the
Women’s Action Forum was established as a platform for lobbying and advocacy. Several women’s
NGOs then emerged to implement projects and programmes for women’s rights across the coun-
try, cautioned by the state against the enmity of Islamic conservatives.

Despite this tradition of women’s organizing, Pakistan’s report to the CEDAW Committee
is recent and therefore NGO participation in the reporting process has not yet been developed.
However, women’s NGOs such as Shirkat Gah Women’s Resource Centre (est. 1975) and the Au-
rat Publication and Information Service Foundation (est. 1986) have been working collectively

to promote women’s access to decision-making and control over resources and institutions for
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two decades. Just as with many Pakistani women’s groups however, although they are national

bodies, each has generally restricted their work to improving women’s rights mainly at the local

level. More recently, however, Shirkat Gah and the Aurat Foundation has set up a joint initiative

to investigate the functioning of the autonomous National Commission for Women established
in 2002, signaling a change in focus.*

In Pakistan just as in Argentina, a third of municipal seats are reserved for women. Another
recent affirmative action measure arose when Pakistan’s Supreme Court upheld a decision to re-
serve a minimum number of seats for women at the medical colleges. Unlike Argentina, Pakistan
has not embedded the provisions of CEDAW in its constitution. In Pakistan, the application of
CEDAW can be altered by the country’s existing administrative and political bodies. The lack of
definition of discrimination against women and the Constitution’s frequent references to ‘protec-
tion” of women, ‘morality’ and ‘public interest’ permit strict cultural or religious readings that ex-
clude women. A United Nations” Human Development Report indicates the complexities of Islamic
societies with respect to gender equality by noting: “In general women have been more successful
in overcoming cultural barriers to building their capabilities than in overcoming the barriers to
using these capabilities.”* It would appear the adoption of CEDAW has had less direct impact on
the Pakistani state than on the women’s groups whose work it has invigorated.

Initially, one of the key areas of dispute of the state with CEDAW was with reference to
coeducation. Coeducational institutions operated in higher education in Pakistan until their
expansion in the 1970s, when students from various backgrounds were admitted and they were
disbanded. After treaty accession, the state reintroduced coeducation in primary schools, in-
creasing female enrollment considerably.*® NGO pressures led the state to attempt to narrow
gender disparities by requiring new primary schools to hire 70 percent female teachers, who, if
unavailable on equal conditions as men, were offered special incentives, including enhanced fi-
nancial benefits.*” Indeed, this complex situation spawned subtle gender analyses of the curricu-
lum*, some examining everyday messages, while others focused on religious messages conveyed
through Islamic school texts.*

Pakistan’s female youth literacy rate is currently approximately 44 percent. To reach 95 per-
cent of the population will require twenty-five years.” Reasons to explain lower female attendance
include little incentive for girls destined for marriage, school distance, childcare and farming bur-
dens, privileging of boys’ diet and health, lack of female role models, the threat of sexual ha-
rassment, and gender bias in curricula, which then impact women’s linguistic literacy and rights
literacy later in life. Worse still are statistics for adult women. Only half of all adult urban women
are literate, and less than a quarter in rural areas®' The overall female adult literacy rate is 27.9
percent, compared to a male adult literacy rate of 57.5 percent.’? To respond to these disparities,
the Society for the Advancement of Education (SAHE, est. 1982) has established forty-one com-
munity-based primary schools for disadvantaged rural and urban communities. Over one thou-
sand two hundred children, primarily girls, attend these schools where they are taught by female
teachers. In communities where reading and writing by girls is often prohibited, children from

INTERNATIONAL DEVELOPMENT LAW ORGANIZATION 133



MARJAN RADJAVI

SAHE schools organize local Child Rights Day where training is held for teachers on the Universal
Declaration of Human Rights and CEDAW.

In 1994, the Pakistani Senate established a Commission of Inquiry for Women to review
laws as ‘a step toward ending the grosser iniquities against women’. At the time, the state’s Council
of Islamic Ideology had been mandated to suggest measures to bring laws in conformity with
Islamic principles. The Shariat Court, operating in parallel with the state judiciary, exercised pow-
ers to review laws and remove those that contravened Islamic law. The Commission report noted
that “Muslim scholars are agreed that Islam accords women virtually the whole gamut of rights,
including the rights to property, to work and wages, to choice of spouse, to divorce if marriage
does not prosper, to education and to participation in economic, social, and political activity.
These are guaranteed to Muslim women by Shariat.”*® Further, it suggested that state institutions
tended towards conservative readings of women’s rights, and therefore advocated the abolition of
the Federal Shariat Court. The state neither implemented this recommendation, nor the corollary
recommendation to repeal discriminatory laws against women.

As for state apparati addressing gender discrimination, there was a great deal of shuffling of
governmental bodies directly before and after Pakistan’s accession to CEDAW in 1996. The Wom-
en, Welfare and Development Center was established in 1993. In 1996, the Social Welfare and Spe-
cial Education Division and Women’s Development Division were merged into the Ministry of
Women’s Development, Social Welfare and Special Education. Two years after the establishment
of the National Commission for Women in 2002, the Ministry of Women’s Development, Social
Welfare and Special Education was divided into two separate ministries: the Ministry of Women’s
Development and the Ministry of Social Welfare and Special Education. Civil society actors had
hoped this last move would serve to refocus women’s human rights efforts, but according to the
2005 CEDAW Report, there remains a general lack of resources for the Ministry of Women’s De-
velopment, the National Commission on the Status of Women, and also generally for women’s
rights organizations.

Although Pakistan acceded to CEDAW in 1996, it only submitted its first report to the Com-
mittee in 2005. Since this mandatory reporting obligation is the Convention’s only active enforce-
ment mechanism, evaluation of the factors promoting and preventing the implementation of
CEDAW principles in education are still very recent and have not been thoroughly evaluated in
the case of Pakistan. Notably, the CEDAW Committee pointed out the lack of definition in the
Constitution regarding discrimination against women. Definitional quandaries result in a situa-
tion in which “there does not exist a comprehensive policy of affirmative action cutting across the
work of all entities of the Government.”** Currently, the gap between de jure gender equality in law
and de facto realities of women’s lives is wide, and “a specific mechanism for inclusion of the con-
cerns of women [...] has yet to be institutionalized.” Policies and programmes to address women’s
human rights are thus sporadic and often voluntary, including upgrading women’s centres to uni-
versity departments, establishing human rights centres, and revising curricula in schools.

NGO participation in the reporting process, through shadow reports and other initiatives,
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has yet to be developed. In the current context, it is far more likely that the impetus for enhance-

ment of women’s human rights will come from within Pakistani society itself than from the state.

The stresses and pressures placed upon the state to address women’s rights are evident in the fol-

lowing statement made by the Commission of Inquiry for Women: “No community or nation is

an island anymore, and Pakistan cannot remain unwashed by the rising global currents. It needs

to address its domestic issues in ways that are in some harmony with the international perspective

and universally accepted norms. If it does not do it now, it will be compelled to do it later, after
much damage.”*

As with the case of Argentina, NGO initiatives for government accountability, legislative re-
form, and the dissemination of information promote enhanced women’s rights in Pakistan. In the
future, this women’s human rights agenda may be furthered through international and regional
processes harnessing the vibrant women’s NGO movement in a more systematic manner, linking
treaty obligations to a methodology for implementing CEDAW locally and nationally. Already
women’s groups comment on proposed legislation and lobby for ratification of OP-CEDAW.

CONCLUSION

nternational regulatory frameworks are integral elements of an interconnected set of stan-

dards and conditions that promote gender equality, equity, and empowerment. In the case

of Argentina, institutional mechanisms and resources such as strong women’s NGOs that
opposed the former dictatorship predated ratification, their work reinforced by ratification and
embedding international legal norms in the state constitution. In Pakistan, CEDAW principles
are not considered absolute and this requires principles of gender equity to be advanced within
a framework of Islamic jurisprudence. Therefore, while in the case of Pakistan, there has been
improvement in the official discourse regarding women’s human rights, Islamic jurisprudence
still presents challenges to implementation of CEDAW standards. These norms are fully imple-
mented only when accompanied by political will, adequate organization and resources, as well as
attendant value shifts.

While direct state enforcement often remains difficult when states become Party to CEDAW,
states are still accountable to emerging national expectations, and to the continued exposure of
their constituencies to international norms. Already, civil society actors in conjunction with do-
mestic and international institutions have begun challenging the embedded practices and cus-
toms that perpetuate women’s inequality in both Argentina and Pakistan. Concretely, this has
meant clarifying concepts regarding women’s rights, equality, and non-discrimination within a
human rights framework; enhancing national women’s state and non-state actors capacity and
expertise; designing methods and instruments to measure discrimination and the implementa-
tion of CEDAW at the national and local levels; and connecting national concerns to international
norms and expectations.
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LEGAL REFORM FOR

THE DEVELOPMENT AND
IMPLEMENTATION OF
MEASURES ON ACCESS
TO GENETIC RESOURCES
AND BENEFIT-SHARING

Kathryn Garforth and Jorge Cabrera Medaglia

s envisioned by the Convention on Biological Diversity, access to genetic

resources and benefit-sharing (ABS) is to be regulated at the national level

with states empowered to control access and negotiate benefit-sharing terms.

Four factors can influence a country’s ability to undertake the necessary le-
gal reforms to create and implement law and policy on ABS. Legal reform is facilitated
where ABS is a political priority, as has been the case in Costa Rica. Lack of intra-govern-
mental cooperation, either among different departments and ministries at the national
level — common previously in Kenya and still existing in Brazil — or between national
and sub-national levels of government — common in Nigeria — tends to hinder legal
reform for ABS. Pressure from non-governmental actors for states to address the issue of
ABS can also contribute to legal reform, as witnessed in the Philippines. Finally, demand
for access to genetic resources can also lead to ABS legal reform. In Malaysia, demand for
access led the state of Sarawak to create rules on ABS, while in Brazil, demand for access
raised alarm in non-governmental communities which pressured the government to act.
While these factors should not be interpreted as the sole causes of legal reform for ABS in
the countries discussed, they are nevertheless useful to enable governments and organiza-

tions to initiate such reforms to achieve successful outcomes.
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The conclusion of the Convention on Biological Diversity' (CBD) in 1992 represented a funda-
mental shift in both international law and the approach taken to conserve biological diversity.
Whereas genetic resources had previously been considered the common heritage of humanity,
the CBD changed this approach and granted states sovereignty over the genetic resources found
within their borders. The thinking was that this would allow states to control access to genetic
resources, setting terms that would allow them to profit from the potential value of these genetic
resources and their diversity thus creating incentives to conserve and use the resources in a sus-
tainable manner.

Progress since 1992 in implementing this vision of the CBD has been somewhat slow. An
increasing number of developing countries are creating systems for regulating ABS, however, the
complexity and cross-cutting nature of the issue makes this no easy task.

Challenges to the legal reforms needed to create and implement ABS are present at both
the national and international levels. Our focus here will be on national reforms, and, in par-
ticular, on four factors that affect reform programs: whether ABS is a political priority, the
degree of intra-governmental cooperation, the level of involvement from non-governmental
actors, and the demand for access to genetic resources. First, we begin with a quick background
of ABS.

WHAT IS ACCESS TO GENETIC RESOURCES
AND BENEFIT-SHARING?

he roots of ABS can be traced to colonialism and efforts by colonial powers to gain

control of the trade in key commodities such as rubber, tea, and cinchona for their

own benefit and with little regard to the communities and economies from whence
these resources originated. More recently, over the course of the twentieth century, the scope of
intellectual property protection — including patents and plant breeders’ rights — has been ex-
tended to cover living organisms and parts thereof, making biodiversity and genes a potentially
lucrative resource. Biodiversity-rich countries, primarily from the developing world, became
increasingly frustrated with the one-way flow of resources, genetically diverse resources from
the South were being used in research in the North generating patents but no returns to the
country of origin.

As mentioned above, the solution to this problem as adopted in the CBD is to grant states
sovereignty over genetic resources thus allowing them to control access to genetic resources and
negotiate terms for benefit-sharing. Indeed, the third objective of the CBD is: “the fair and equi-
table sharing of the benefits arising out of the utilization of genetic resources, including by ap-
propriate access to genetic resources and by appropriate transfer of relevant technologies, taking
into account all rights over these resources and to technologies, and by appropriate funding.”> Ac-
cording to Article 15 of the CBD, access is to be on mutually agreed terms with the prior informed
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consent of the country providing access.

In addition to the CBD, negotiations at the Food and Agriculture Organization have resulted
in the International Treaty on Plant Genetic Resources for Food and Agriculture’ (IT). The IT cre-
ates a Multilateral System of Access and Benefit-Sharing to a set of thirty-five food crops and
twenty-nine forages. In contrast to the bilateral, contract negotiation approach of the CBD, access
to the varieties in the Multilateral System of the IT is based on uniform rules of access and benefit-
sharing set out in the Treaty.

The IT has only recently entered into force and therefore experience with its implementa-
tion is still quite minimal. Progress in implementing the ABS provisions of the CBD, however, has
been somewhat slow. As will be discussed below, some countries have created national systems for
regulating access and benefit-sharing but their numbers are relatively few and problems remain
with finding the resources to implement these systems, including the monitoring of gene flows
and the enforcement of laws and contract provisions. To this end, negotiations for an internation-
al regime on access and benefit-sharing are taking place at the CBD. Regardless of the outcome of
these negotiations, however, the national sovereignty approach of the CBD means countries must
undertake legal reform at the domestic level in order to create specific rules on ABS. To this end,
we now turn to examining four factors that can influence the ability of countries to successfully
undertake these reforms.

IS ABS A POLITICAL PRIORITY?

erhaps the most general factor affecting legal reform for the development and implemen-

tation of ABS measures is whether or not the issue is a political priority. All governments,

whether in developed or developing countries, have limited time, financial and human
resources to address all the pressing issues of the day. In developing countries, where the basic
survival needs of the population may be at stake, regulating ABS may not be considered a high
priority. To a certain extent, the discussions in the sections that follow all relate to this factor. The
drivers and drags on legal reform that are described are in some way all concerned with either
making ABS a political priority or else hindering it from becoming one.

Costa Rica has one of the longest histories with ABS. The country’s experience first with the
National Biodiversity Institute (Instituto Nacional de Biodiversidad or INBio) and then with the
Biodiversity Law illustrates what can happen when significant political will to undertake relevant
legal reforms exists.

The creation of the Costa Rican Ministry of Natural Resources, Energy and Mines (MIRE-
NEM) in 1986 was instrumental in raising environmental concerns to the cabinet level — a sig-
nificant step in putting biodiversity on lawmakers’ agendas. From there, MIRENEM established
a Biodiversity Office in 1987. The Ministry also developed a new conceptual framework for con-
servation in Costa Rica, which included “[i]ntegrating the non-destructive use of ... biodiversity
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into the intellectual and economic fabric of national and international society”™ It was up to the
Biodiversity Office to consider the means to address this objective.

Through national meetings organized by the Biodiversity Office, the need for a single insti-
tution was identified that could compile information on past research concerning Costa Rican
biodiversity and coordinate future efforts. A Planning Commission for the creation of a National
Biodiversity Institute was enthusiastically endorsed by the Minister of Natural Resources and the
President. INBio was formally established in October 1989 as a private, non-profit organization
to “promote a new awareness of the value of biodiversity in order to achieve its conservation and
use it to improve the quality of life.”

In response to the conservation framework, “INBio developed the concept and practice of
“bioprospecting” as one of the answers to the need for the sustainable use of Costa Rican bio-
diversity to benefit society.”® Bioprospecting was seen as a way to generate income to support
the conservation of biodiversity through the sustainable use of the biodiversity itself. Since its
creation, INBio has entered into a number of bioprospecting contracts with organizations from
industry and academia. The potential for biodiversity to generate income can also help to raise
political interest in undertaking legal reform.

While the Costa Rican experience is largely positive, we should not assume that all legal
reform for ABS in Costa Rica has been easy and without problems. In 1996, the government de-
veloped a draft Biodiversity Law, which was criticized by a number of sectors. A revised draft was
produced in 1997 and this led to the creation of a Special Commission in the Legislative Assembly
with the mandate to produce a new draft.’

The Special Commission encountered problems in its work. Not all participants in the Com-
mission had the same level of capacity or expertise on ABS issues that at times hindered deeper
debate. In addition, the Commission was operating under time constraints that “prevented a
real discussion of some of the most controversial and relevant aspects.”® Nonetheless, the Special
Commission produced a new draft law that, after minor modifications, was enacted in 1998. The
difficulties were not over, however, as the Attorney General’s Office has brought a constitutional
challenge against the Law. The suit is still pending, and while it should not suspend the execution
of the Biodiversity Law, it has impeded its implementation.’

The difficulties faced in the development and implementation of the Biodiversity Law can
also be seen as reflecting the importance in getting legal reform for ABC on the political agenda
and generating sufficient will to support it. The government of Costa Rica was committed enough
to the development of the Biodiversity Law that it was willing and able to follow through on a
process that produced multiple drafts. Furthermore, the government has implemented the Bio-
diversity Law to the extent possible despite constitutional challenges. Faced with these hurdles,
many other governments with less political interest in ABS would have abandoned the project.
Given the complex nature of ABS, the development and implementation of law and policy on
the subject is rarely going to be without differences of opinion. The political will and stamina to

negotiate compromises and reach agreement is crucial if ABS legal reform is to be successful.
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IS THERE INTRA-GOVERNMENTAL COOPERATION?

ccess to genetic resources and benefit-sharing is a very broad issue that implicates envi-
ronmental conservation, different resource sectors (fisheries, forestry, etc.), science and
technology policy, intellectual property, and indigenous peoples’ rights, among others. For
this reason, legal reform for the development and implementation of ABS measures requires coop-
eration among a number of different government departments in order to be successful. Among
the factors that can facilitate intra-governmental cooperation are a clear mandate for regulating
ABS vested in one department and/or at one level of government (versus a number of departments
competing for authority); interest by other departments in participating in the development of
ABS law and policy; and a shared vision of how ABS should be governed across departments.
Lack of intra-governmental cooperation is a common problem hindering ABS legal reform.
The wide spectrum of issues implicated in ABS governance means that there is not always a sole
government department with the clear authority to take the lead on the subject. In Kenya, for
example, authority for ABS was, until recently, divided among a number of different agencies.
Under a broad interpretation of its mandate, the Kenya Wildlife Service administered an authori-
zation process for commercial and non-commercial research in the country’s parks system while
the Office of the President and the National Council for Science and Technology administered a
permitting system for any research to be conducted in the country.!* More recently, the Environ-
ment Management and Coordination Act (1999) created the National Environmental Management
Authority (NEMA) and gave it the authority to “issue guidelines and prescribe measures for the
sustainable management and utilisation of genetic resources of Kenya for the benefit of the people
of Kenya” including the import and export of germplasm and benefit-sharing.'' NEMA issued the
Environmental Management and Coordination (Conservation of Biological Diversity and Resources,
Access to Genetic Resources and Benefit Sharing) Regulations, 2005, which position NEMA as the
focal point for receiving all applications for access to genetic resources. These new regulations
should resolve the lack of clarity over which part of the Kenyan government has the authority and
responsibility for ABS.
Nigeria is an example of a state in which there is a lack of clarity over the lead authority on
ABS and at which level of government jurisdiction for ABS is vested. The federal structure of the
country — comprising thirty-six states and the Federal Capital territory — creates challenges
for the general governance of the country, including in the field of ABS. Existing laws “already
give significant authority to the states over natural resources within their respective territories.
... However, the extent of the powers of the component states generally to enact laws related to
genetic resources remains uncertain because of overlaps in jurisdiction.”"?
A frequent source of tension between government departments concerns the relationship
between ABS and intellectual property rights. This is an exceedingly controversial subject at the
international level, with calls for mandatory disclosure of patent applications to help monitor the
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flow and use of genetic resources and prevent biopiracy or misappropriation of resources. Some
countries have taken matters into their own hands and instituted disclosure requirements in their
national ABS systems. In Brazil, for example, Article 31 of the Brazilian Provisional Measure'
implementing ABS in the country makes the granting of intellectual property rights over the
products or processes obtained from a sample of a component of the genetic heritage of Brazil
conditional on compliance with the Provisional Measure and, where appropriate, the applicant
is to provide information on the origin of the genetic material and associated traditional knowl-
edge. According to Rodrigues, however, the Brazilian intellectual property office (INPI) has never
enforced these requirements, arguing that the provision is not clear enough.'* For Rodrigues, this
is an example of the contradiction between Brazilian rhetoric and actual practice. It may also,
however, be an example of a lack of a shared vision of how ABS should be regulated in the country
and an unwillingness on the part of INPI to participate in the implementation of ABS measures.
While there is great pressure on the government to prevent the biopiracy of Brazilian genetic re-
sources and to ensure that any access results in fair and equitable benefit-sharing, there is also a
desire on the part of INPI to avoid any measures that may actually hinder or could be perceived

as hindering the development of the domestic biotechnology industry.

WHAT IS THE LEVEL OF INVOLVEMENT
OF NON-GOVERNMENTAL ACTORS?

he development and implementation of national ABS measures is not always initiated

by governments. In some instances, it is the scientists conducting research on genetic

resources or the local communities and the organizations that represent them. These
non-governmental actors may work with bioprospectors first-hand or uncover instances of mis-
appropriation of resources and put pressure on their national governments to address ABS. This
has been the case in the Philippines.

The Philippines is credited with being the first country in the world to adopt an ABS law,
which it did in 1995. Executive Order 247 (EO 247), “Prescribing Guidelines and Establishing a
Regulatory Framework for the Prospecting of Biological and Genetic Resources, Their By-Prod-
ucts and Derivatives, for Scientific and Commercial Purposes, and for Other Purposes” created a
comprehensive system for governing ABS in the Philippines.

The impetus for developing EO 247 came from the scientific community. In 1992, the South-
east Asia Network for the Chemistry of Natural Products held its seventh Asian Symposium on
Medicinal Plants, Spices and Other Natural Products in the Philippines. The meeting issued the
Manila Declaration on “The Ethical Utilization of Asian Biological Resources” along with a Code
of Ethics for Foreign Collectors of Biological Samples and Contract Guidelines. “Scientists had
long recognised that the exploitation of Asian biological resources, notably medicinal plants, had
rarely been of direct benefit for the scientific or economic development of the region” and the
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Declaration was developed in response to this situation."”” The Symposium as a whole “was largely
instrumental in heightening awareness among Asian scientists on the issue of bioprospecting.”'®

Two years later, the Philippines Network for the Chemistry of Natural Products (PNCNP)
undertook a process to develop legislation on ABS. An initial draft of what became EO 247 was
prepared “by a small group of chemists of the PNCNP from the University of the Philippines
(UP) Diliman, Ateneode Manila University and the University of Santo Tomas.”"” A lawyer, who
was working for a non-governmental organization (NGO), was commissioned to help revise the
draft and from there, the legislation underwent extensive consultations with scientists, academics,
NGOs, government, community organizations, and the business sector.

The Executive Order entered into force on May 18, 1995 and implementing rules and regula-
tions were issued the following year. Although the development of the Executive Order was “initi-
ated by the scientific community, the process managed to gain sufficient interest from government
agencies and other actors to ensure the eventual adoption of the regulation.”*® The success of the
non-governmental actors may be due in part to the political landscape in the Philippines. With
the overthrow of President Marcos in 1986 and the move to a democratic system of government,
civil society in the Philippines became very active, vocal, and assertive. Subsequent governments
facilitated the involvement of NGOs in politics and in the administration of the country includ-
ing by recruiting individuals from NGOs to join the civil service. Furthermore, administration of
natural resources was decentralized to local government units (LGUs) in 1992.7

Experience with EO 247 led to calls for its reform, with the scientific community again being
among the most vocal groups. The reform was achieved in 2001 when the Philippine Legislature
enacted the Wildlife Resources Conservation and Protection Act (Wildlife Act). The Wildlife Act
was subject to committee hearings where representatives of different government departments,
the academy, business, and NGOs participated in the discussions. According to Benavidez, the
bioprospecting provisions of the Wildlife Act addressed most of the concerns with EO 247, so
discussions in committee meetings were not overly heated: “It would appear that the participants
who were the implementers of existing laws shared their experiences and offered solutions to the
problems that they encountered in the enforcement of these laws.”*

Non-governmental actors, and local and indigenous communities in particular, are also in-
volved in the implementation of the Wildlife Act and its associated measures. In order to receive
permission to access resources, an applicant must receive prior informed consent “from the con-
cerned indigenous cultural communities, local communities, management board under Repub-
lic Act No. 7586 or private individual or entity”?' in the case of commercial research, or prior
informed consent from the indigenous peoples or prior clearance from the relevant LGUs in the
case of non-commercial research. During the prior informed consent process, communities can
negotiate benefit-sharing terms with the applicant. Under the Act, civil society is also encouraged
to participate in monitoring the Bioprospecting Undertakings for commercial research. Further-
more, German funder GTZ has actively supported NGOs in the Philippines resulting in local
implementation of EO 247 and local monitoring of bioprospecting activities. *
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The benefits of participation in ABS policy-making that are identified by Swiderska include
that law and policy on ABS will only be effective and equitable if they are “developed with the
active participation of all key stakeholders, including different government agencies, scientific
and commercial users and indigenous and local communities”, and that the participation of these
stakeholders “builds awareness, capacity and consensus so that, when a country is approached,
the relevant actors are ready to establish an ABS agreement without incurring delays which could
deter a potential partner.” * With the recent reforms to ABS law in the Philippines it remains to
be seen whether the involvement of non-governmental actors in the reform process will facilitate
the conclusion of access agreements. What is certain, however, is that their involvement was a

significant factor in the development of ABS rules in the first place.

IS THERE DEMAND FOR ACCESS®?

he final factor in legal reform to implement ABS that will be discussed here is the role of

the demand for access to a country’s genetic resources. In countries where there is little

demand for access to genetic resources (or perhaps a lack of awareness of any demand),
there is less of an incentive to invest in creating ABS mechanisms. This point is related to two of
the factors discussed above: whether ABS is a political priority and the level of involvement of
non-governmental actors. Governments faced with demands for access but no legal framework
within which this access may take place may well be spurred to address ABS as a political priority.
Similarly, if non-governmental actors become aware of demands for access or access that is taking
place in the absence of a legal framework for ABS, they may well be motivated to campaign for
legal reform in the country. These two situations are well-illustrated by the development of ABS
measures in Malaysia and Brazil.

In the mid-1980s, the National Institutes of Health in the United States through the Natural
Products Branch of the National Cancer Institute (NCI) began bioprospecting in the state of
Sarawak in Malaysia. Neither the country nor the state had ABS laws in place but NCI did receive
permits to engage in its collection activities. Subsequent research by NCI led to the isolation of
calanolide compounds from Calophyllum species which were found to be active against HIV. NCI
awarded a research grant to MediChem Research to undertake further investigations on cala-
nolides. The company was successful and NCI awarded MediChem an exclusive license to their
patents on condition of negotiating an agreement with the Sarawak government. A joint venture
agreement between the government and the company was concluded in 1996.*

In 1994, prior to the joint venture agreement, the experience with Calophyllum prompted
the Sarawak government to amend its Forest Ordinance to include specific provisions on access
to genetic resources. Subsequently, the state implemented the 1997 Biodiversity Centre Ordinance
and the 1998 Access, Collection & Research Regulations. The former creates the Sarawak Biodi-
versity Centre which became the focal point for access and benefit-sharing in the state.”
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The demand for access to genetic resources in Sarawak that led the state government to de-
velop ABS measures stands in contrast to the situation in Brazil. In March 1999, a Brazilian Presi-
dential Decree recognized the private organization Bioamazonia as the manager of the country’s
genetic resources.”® At the end of May 2000, Bioamazdnia signed a contract with pharmaceutical
company Novartis for the latter to have access to genetic resources in the Amazon region. The
contract became public in June of 2000 and prompted a public outcry. Brazilian scientists argued
that they should be the ones undertaking the research rather than a foreign company and that the
benefit-sharing terms of the contract were unfair. NGOs similarly felt that the contract was unfair
and were also concerned about the privatization of the resources. Finally, indigenous peoples’ or-
ganizations felt excluded and wanted the potential role of their traditional knowledge recognized.””
The public reaction to the contract “was so strong that the Executive Power was led to approve
immediately a Provisional Measure regulating the issue.”” Since this time, however, the federal

government has not enacted a more permanent law to regulate ABS.

CONCLUSION

he factors in ABS legal reform that have been described above should not be interpreted

as the sole mechanisms at work in the case studies used to illustrate them. Legal reform

for the development and implementation of ABS law and policy is exceedingly complex
with multiple drivers to and drags on reform at play at any one time. Furthermore, differing so-
cial, political, and geographical contexts mean that no two countries are the same and factors that
may precipitate legal reform in one context could serve to hinder it in another.

Despite these caveats, there are undoubtedly some common factors involved in legal reform
for ABS. We have described four: ABS as a political priority, intra-governmental cooperation,
involvement of non-governmental actors, and demand for access to genetic resources. There are
likely others. For governments or organizations seeking to initiate legal reform, these factors can

be useful in planning how to proceed and ultimately how to achieve a successful outcome.
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EXPERIENCES SUR

L'"ELABORATION DE NOUVELLES
LOIS DE DEVELOPPEMENT DE

LA BIOSECURITE ET DE LA
BIOTECHNOLOGIE:

PERSPECTIVES DE REFORMES
LEGALES EN AFRIQUE DE "OUEST™

Christine Frison et Thomas Joie

INTRODUCTION

a mise en ceuvre des conventions internationales constitue souvent un défi ma-

jeur pour les pays d’Afrique de ’Ouest, désavantagés par la faiblesse de leurs

capacités. Les contraintes auxquelles ils sont confrontés se révelent encore plus

substantielles lorsque les conventions portent sur des questions aussi récentes
que la biotechnologie moderne et la biosécurité.?

L’ambivalence des biotechnologies est a I'origine d’une prise en compte spéci-
fique dans les instruments juridiques internationaux. En effet, bien que les découvertes
recelent des espoirs extraordinaires d’exploitation au profit du bien-étre de 'humanité
et présentent une chance toute particuliere pour les pays en développement, les bio-
technologies sont cependant également sources d’inquiétudes particulierement vives
quant aux risques potentiels pour la préservation de la diversité biologique et de la santé
humaine et animale.

La Convention sur la diversité biologique (CDB) insiste sur la nécessité pour les Etats
Parties d’assurer la maitrise des risques afin de garantir la conservation de la diversité
biologique et de la santé humaine.’ En vertu des dispositions de la CBD,* les Etats ont
adopté, le 29 janvier 2000, a Montréal, le Protocole de Cartagena sur la prévention des

risques biotechnologiques relatif a la CDB (ci-apres dénommé le Protocole ou PC).’
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Le Protocole tente d’accorder les impératifs économiques et commerciaux a ceux de la pro-
tection de 'environnement, de la santé et des traditions des populations gréice a la mise en place
d’un systeme réglementaire international fondé sur 'adoption de standards minimums de biosé-
curité.® Pour ce faire, il prévoit une collaboration étroite entre les Ftats Parties et institue un mé-
canisme de soutien financier et technique en faveur des pays en développement ou en transition
Parties, dans la mise en ceuvre des dispositions.’

Participant au mécanisme de financement de la CDB, le Fonds pour I'Environnement Mon-
dial (FEM) joue également le role d’organisme financier dans le cadre du Protocole. Le Programme
des Nations Unies pour I'environnement (PNUE) a été chargé de la mise en ceuvre de Iassistance
technique aux pays en développement. Cette assistance technique s’est traduite par la création
d’un projet sur la Biosécurité, dont la phase 1 s’articule principalement autour de I’établissement
de cadres nationaux de biosécurité (CNB),? étape préliminaire a Padoption de mesures nationales
de biosécurité.

A ce jour,’ plus de 120 pays participent au projet biosécurité du PNUE-FEM. 56 d’entre
eux ont terminé le développement de leur cadre national de biosécurité. Ce projet, congu com-
me une initiative de développement de capacités pour permettre une application effective des
regles de biosécurité, a apporté une contribution considérable, notamment aux pays d’Afrique
de ’'Ouest concernés.

D’apres un rapport du PNUE-FEM, la notion de «capacité» fait référence a «I’aptitude des
individus et des institutions a prendre et appliquer des décisions et a remplir des fonctions de
facon effective, efficace et durable.»'* Toujours selon ce document, il existerait trois niveaux de
développement des capacités, sur lesquels le présent article s’appuiera: individuel, institutionnel
et systémique.

Lampleur du projet fait qu’il ne peut pas étre conduit sur la base des demandes de chaque
pays. C’est pourquoi une approche globale a été instituée au travers de documents de travail
communs et d’ateliers régionaux et sous-régionaux. Dans la mesure ot les besoins en développe-
ment de capacités varient significativement d’un pays a 'autre, le projet n’a pas toujours apporté
une assistance appropriée a la situation de chacun." En revanche, les pays d’Afrique de ’Ouest
présentent des situations et des besoins assez similaires. Dés lors, ils ont connu des difficultés sem-
blables lors du processus d’élaboration de leur CNB. Les contraintes principales et récurrentes
que rencontrent ces pays pour la mise en place d’'un cadre de biosécurité sont d’ordres financier,
humain, matériel et technique. Cependant, les difficultés auxquelles ceux-ci sont confrontés ne se
résument pas simplement a ces contraintes.

Lobjet de notre article n’est pas de formuler des conclusions prématurées en matiére de
mise en place de mesures de biosécurité car aucun des Etats visés n’a encore adopté de législation
nationale en la matiere. Nous tenterons plutot de dégager les perspectives de réglementation ainsi
que les difficultés rencontrées par ces pays dans la conception d’un cadre de biosécurité.

Pour ce faire, notre article abordera la conception des CNB a travers quatre problématiques.

II traitera tout d’abord des questions relatives aux acteurs de la biosécurité, c’est-a-dire de leur
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role dans la conception des CNB et des perspectives de participation du public a la sécurité bi-
ologique. Dans un deuxiéme temps, il examinera la nécessaire adaptation des institutions char-
gées de la gestion politique et administrative des questions liées aux biotechnologies. Il abordera
ensuite la problématique des regles élaborées dans les CNB et de leur applicabilité dans les pays
étudiés. Enfin, la question de la cohérence interne et externe du systéeme de biosécurité dans son

ensemble sera posée.

LES QUESTIONS RELATIVES AUX ACTEURS
DE LA BIOSECURITE EN AFRIQUE DE L'"OUEST

a phase d’élaboration des CNB a été 'occasion de développer les capacités des personnes,
autorités ou groupes, appelés a jouer un role dans la biosécurité. Cependant, cette phase
a mis en évidence des degrés différents d’implication des acteurs selon les pays. Malgré ce
constat, les perspectives de réglementation dégagées dans les CNB laissent pressentir une partici-

pation forte du public, méme si le niveau de normativité de celle-ci reste souvent flou.

Lexigence de développement de capacités
individuelles en Afrique de ’Ouest

Le développement de capacités au niveau individuel fait référence au processus visant un change-
ment des attitudes et des comportements par la transmission de connaissances et le développe-
ment de compétences, tout en tirant les avantages de la participation, de ’échange des con-
naissances et de 'appropriation du sujet. En ce qui concerne la biosécurité, ce type de capacité
englobe I'expertise humaine dans le domaine 1égal, scientifique ou technique, par exemple dans
I’évaluation et la gestion des risques." Il comprend également la sensibilisation et 'éducation du
public aux questions relatives a la biosécurité."

Dans le cas des pays ouest africains, le projet PNUE-FEM ainsi que d’autres initiatives appor-
tent une assistance essentielle dans ce domaine. Ce travail est apparu nécessaire dans la mesure ol
ces pays ne disposent que d’une faible quantité de personnel qualifié dans une discipline aussi ré-
cente que la biotechnologie. C’est ainsi que le Coordonnateur National du Projet du Mali, Bather
Koné, souligne qu’il y a «un besoin réel de capacités humaines.»" Il ajoute que «le cadre national
de biosécurité a été congu dans un exercice d’apprentissage pour tout le monde, y compris les con-
sultants qui ont été utilisés a cet effet.» Le développement des capacités humaines s’est notamment
matérialisé dans 'organisation d’ateliers régionaux et sous-régionaux en Afrique afin d’améliorer
la compréhension des questions clés de biosécurité. Ces ateliers s’adressaient aux Coordonnateurs
de Projet Nationaux ainsi qu'a d’autres acteurs tels que les organisations de la société civile ou

les acteurs privés. On note que le développement de capacités a eu un impact considérable dans
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certains cas. Au Ghana par exemple, le Coordonnateur National a formé une équipe de quatre ou
cinq jeunes experts lors de la création du CNB ghanéen pendant la phase 1 du projet PNUE-FEM.
Lorsque le Coordonnateur National s’est vu attribuer des fonctions au sein méme de I’équipe du
PNUE, ces personnes ont pu se substituer a lui grice a 'excellente formation regue. Depuis lors,
ces mémes personnes sont fortement impliquées dans les formations destinées aux experts en
biosécurité dans les pays anglophones d’Afrique.

Cependant, les formations se sont avérées insuffisantes dans la mesure ot elles ne durent que
quatre jours en moyenne. Des aspects aussi techniques ne peuvent étre traités en profondeur dans
ces délais. Certains délégués ont d’ailleurs souligné la nécessité d’une formation approfondie sur

des questions telles que I’évaluation et la gestion des risques.

Limplication des acteurs concernés dans
le processus d’élaboration des CNB

Pour ensemble des pays d’Afrique de I'Ouest, I'élaboration des CNB a été 'occasion de mieux
sensibiliser et éduquer le public aux questions liées aux biotechnologies. Cependant, la tache
représente un défi souvent difficile & surmonter dans ces pays qui souffrent de carences con-
tinuelles dans le domaine des technologies de 'informatique et de la communication. En outre,
les moyens classiques d’information restent également trés sous-développés et, bien souvent,
natteignent pas les populations rurales. De maniere générale, 'information y circule faiblement
et elle est également souvent a prendre avec précaution. De plus, la biotechnologie moderne est
une science dont 'appréhension s’avere délicate ; ceci pose un handicap sévere dans ces pays ot
une portion importante de la population est analphabete. Des pays tels que le Togo ou la Guinée
ont bien réussi a surmonter ces contraintes en organisant de nombreuses rencontres en milieu
rural, en utilisant largement les dialectes locaux et en faisant preuve d’inventivité pour sensibiliser
et impliquer les populations les plus défavorisées.

Enfin, la participation du public, des organisations de la société civile (OSC) et des acteurs
économiques lors de la phase d’élaboration des CNB s’est avérée faible dans des pays comme le
Burkina Faso. Or celle-ci a été expressément prévue dans le Protocole.'® Dans leur rapport final
sur latelier de Dakar auquel elles étaient invitées comme observatrices, les organisations de la
société civile ont mentionné ce défaut de participation effective : «pour que les participants aient
une large vision de ce que pourraient étre ces cadres nationaux, il aurait fallu tenir compte des dif-
férents travaux et des différentes propositions déja avancés par les OSC dans ces pays. Cela aurait
permis de comprendre la diversité des situations dans les pays et I'état du débat public national.»"
De méme, 'absence des acteurs économiques lors des réunions a été fortement ressentie dans
plusieurs pays. Certains ont contourné cette carence en organisant des rencontres privées avec
les dirigeants. C’est ainsi que, parallelement a un atelier sous-régional, une société productrice

d’organismes génétiquement modifiés (OGM) a tenu une réunion avec le chef d’Etat du pays
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d’accueil afin d’obtenir son accord pour la mise en culture de coton transgénique.

En revanche, dans d’autres pays, la participation du public a I’élaboration du CNB s’est
avérée substantielle. Au Togo par exemple, plus d’une centaine de personnes ont été invitées a
participer aux réunions nationales. Leur représentativité a été prise en compte avec notamment
I'implication des chefs traditionnels. En outre, toujours au Togo, 'implication des ONG a été forte
car elles ont procédé a des sondages d’opinion pour juger de la nécessité ou de 'opportunité d’un
moratoire de cinq ans sur les OGM. Cette action s’est révélée d’une grande utilité pour la sensi-
bilisation du public. Elle a également apporté une base solide et une grande légitimité au cadre
national de biosécurité.

Dans plusieurs pays, le manque d’implication au plus haut niveau de I'Etat a constitué un
obstacle de taille. Bien souvent, il est apparu que les questions liées a la biosécurité ne consti-
tuaient pas une priorité pour 'ensemble de ces pays, préoccupés par des questions plus immédi-
ates. Cependant, le projet PNUE-FEM leur a permis d’appréhender les enjeux liés aux biotech-
nologies et a la biosécurité. Mais dans certains cas, cette prise de conscience n’a pas encore eu lieu,
comme lillustre ’'anecdote suivante : la participation de trois ou quatre ministres concernés était
prévue lors d’un atelier de validation du cadre national de biosécurité. Or au bout d’une attente
d’une heure, les participants ont été informés que ces ministres ne pourraient pas venir en raison
d’une réunion interministérielle prévue au méme moment... Dans le méme sens, un pays s’est
contenté de reproduire le CNB d’un autre sans aucune adaptation des institutions constituant
le cadre administratif. C’est ainsi que pour certaines dispositions de son CNB, le nom du pays
copié n’avait pas méme été modifié en conséquence. Ces exemples témoignent d’une absence
d’implication flagrante de certains responsables nationaux dans le processus de conception de
leur CNB.

Lexpérience de I’élaboration des CNB a révélé quune forte implication des responsables
nationaux d’un projet est indispensable a sa réussite et a sa qualité. Ceci est d’autant plus vrai
lorsque le projet est conduit par les instances supérieures de I’Etat, permettant ainsi une facilité

d’acces aux différentes autorités gouvernementales concernées et une meilleure coordination.

Les perspectives de mécanismes de participation
du public a la biosécurité

Globalement, la place accordée a la sensibilisation et la participation du public dans les CNB est
révélatrice de 'importance de la question pour ces pays. La controverse que suscitent les OGM
est sans doute déterminante dans ce constat. L'obligation de sensibilisation du public requiert
une adaptation aux spécificités socioculturelles locales. Pour y répondre, nombreux sont les CNB
qui prévoient, au-dela des outils classiques de sensibilisation, des moyens originaux tels que les
pieces de théatre, les chants, les dessins, I'intégration des questions de biotechnologie dans les

programmes scolaires ou encore I'intervention des autorités coutumieres ou religieuses.
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La disposition essentielle sur cette question est 'obligation pour les pays de consulter la popu-
lation lors de la procédure d’autorisation d’importation ou d’exploitation d'un OGM et de la tenir
informée de la décision finale."® Le Mali, par exemple, y a accordé une grande importance en pré-
voyant une implication effective et substantielle du public tout au long de la procédure de décision.

Cette position est garante d’une bonne acceptabilité de la politique nationale de biosécurité.

LA NECESSAIRE ADAPTATION
DES INSTITUTIONS NATIONALES

“effectivité et Pefficacité des mesures de biosécurité exigent des adaptations institution-
nelles importantes dans les pays étudiés. Les modalités de ces aménagements different

selon les pays mais les fonctions requises dans le cadre du Protocole sont respectées.

Le renforcement des capacités institutionnelles

Dans ce cadre, 'accent est mis sur les performances organisationnelles globales aussi bien que sur
I'aptitude d’une organisation a s’adapter au changement. Lobjectif est de développer l'institution
comme un systeme global, comprenant des individus, des groupes et organisation elle-méme.
En matiere de biosécurité, cela comprend les capacités institutionnelles telles que les laboratoires
ou les capacités de recherche, ou Padministration des réglementations, ou des lignes directrices
de biosécurité."”

Bien souvent, on constate une inadéquation des institutions ou des mécanismes dans les pays
ouest africains par rapport aux exigences des traités internationaux qu’ils ratifient. Ce décalage est
encore plus frappant dans le domaine relativement nouveau des biotechnologies. Pour 'ensemble
de ces pays, les structures et mécanismes restent a créer. Cest pourquoi I'assistance apportée par
le PNUE-FEM s’est avérée cruciale. Nombreux sont les Coordonnateurs de Projet Nationaux a
reconnaitre que sans elle, il aurait été autrement plus «difficile de concevoir un projet comme
celui-ci, depuis le début.»*

Pour ce qui concerne le systtme administratif de traitement des demandes d’importation
d’OGM, le PNUE a élaboré une «boite a outils» a 'usage des pays qui détaille les exigences du
Protocole et les moyens de s’y conformer sur le plan procédural.?! Cependant, le probleme de la
pérennité des structures administratives se pose dans ces pays. Il s’agit d’une difficulté récurrente
lors de la mise en place d’organismes nouveaux qui occasionnent des charges importantes pour
de tels Etats. Uaprés PNUE-FEM s’annonce donc trés délicat pour 'ensemble de ces pays qui vont
avoir du mal a maintenir ou renforcer les capacités. En outre, le manque de personnel compétent
ainsi que le caractere souvent secondaire des questions de biosécurité risquent de compromettre

la pérennité des structures et mécanismes en place.
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Quant aux capacités de recherche, elles sont extrémement faibles dans les pays visés. Le ren-
forcement de ces capacités est souvent prévu dans les CNB mais sa concrétisation risque d’étre
longue et cotiteuse. Il est notamment envisagé, en Afrique de I'Ouest, qu'une coopération sous-
régionale dans ce domaine soit mise en place. Cette solution serait de nature a répartir les charges
entre des pays qui n'ont pas les moyens financiers, humains, matériels et techniques suffisants
pour développer et pérenniser seuls leurs outils de recherche.

Malgré ce déficit indéniable en matiere de capacité de recherche, certains Etats ont été tentés
d’assombrir la réalité afin de bénéficier de plus d’aides financieres. Le CNB d’un pays par exemple,
a fortement insisté sur 'absence de laboratoire de recherche et de matériel scientifique. Or, au
cours de latelier de validation du CNB, un responsable de laboratoire a vivement critiqué cette
affirmation, tout en reconnaissant la faiblesse des techniques liées aux OGM. Il a souligné qu’il en
allait de la confiance des bailleurs de fonds et de la communauté internationale de s’en tenir a la
réalité. En I'espece, la crédibilité du pays et le caractere constructif de son CNB sont mis en cause
dans la mesure ot ’'Union Européenne avait accordé des crédits au gouvernement pour dévelop-

per les capacités nationales en la matiére.

Les perspectives de réformes institutionnelles

La structure retenue par un pays dépend de I’existence préalable d’organismes jouant un réle
similaire dans d’autres domaines et des ressources disponibles pour assurer la régulation de la
biosécurité.”> Une des difficultés lors de la mise en place des structures nationales est de déter-
miner quelles sont les autorités qui vont avoir le réle d’autorités responsables de la biosécurité . En
effet, la sécurité biologique est un domaine transversal pouvant impliquer plusieurs organismes
gouvernementaux.” La cohérence de la structure administrative est primordiale pour atteindre
les objectifs de biosécurité mais également pour recueillir la confiance des acteurs, notamment
économiques.

Au Mali par exemple, les organismes suivants sont chargés de gérer les activités biotech-

nologiques:

+ le Ministere de '’Environnement remplit la fonction d’Autorité Nationale Compétente (ANC)
et est chargé a ce titre de la politique nationale en matiere de biosécurité et de la délivrance

des autorisations pour les activités biotechnologiques ;
« le Secrétariat Technique Permanent du Cadre Institutionnel de la Gestion des Questions en-
vironnementales assure le role de Secrétariat de TANC, de Correspondant National du Pro-

tocole et de Point de Contact des Notifications ;

+ le Comité National de Biosécurité et de Biotechnologies, composé de membres de différents
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départements ministériels, de la société civile et des acteurs privés, est chargé d’examiner les
demandes d’autorisation et de fournir des recommandations a ’ANC sur la base des travaux

des Commissions spécialisées ;

+ les Commissions spécialisées conduisent les études et les recherches dans leur domaine de
compétence et fournissent des rapports au Comité national de Biosécurité. Trois Commis-
sions sont prévues : la Commission d’Evaluation et de Gestion des Risques, la Commission
Participation du public et la Commission Juridique et de Réglementation ;

+ le Comité Public de biosécurité est chargé de veiller a la transparence des décisions et d’exercer
une bio-surveillance/biovigilance ;

Lensemble de ces fonctions se retrouve dans tous les CNB. En revanche, un seul organisme
peut remplir plusieurs des réles mentionnés ci-dessus. Par exemple, dans le CNB du Sénégal,
seules deux institutions remplissent ces fonctions,* alors que le Togo prévoit sept organismes
nationaux pour répondre aux exigences du Protocole.”

LA QUESTION DE L'ADEQUATION ENTRE
LES REGLES ELABOREES ET LEUR APPLICABILITE
DANS LES PAYS D'AFRIQUE DE L'OUEST

ans 'ensemble, les pays visés ne disposent pas de cadre réglementaire spécifique aux bio-

technologies. Sur la base des études effectuées au cours de la phase 1, plusieurs options

se présentent selon I’état de la législation nationale et des intéréts nationaux. Un pays
peut décider soit d’élaborer une réglementation entierement nouvelle,? soit d’adapter la législa-
tion existante.”” Le cadre réglementaire peut étre contenu dans divers instruments normatifs (loi,
reglement, décret ou directive, etc.). Cependant, il ne faut pas porter une attention démesurée a la
dénomination de I'instrument normatif. Lessentiel réside dans la fonctionnalité, la faisabilité et la
pérennité des instruments utilisés et dans leur niveau d’acceptabilité ou de légitimité dans le pays
concerné. Leur adaptabilité est également importante dans la mesure ou la biotechnologie est en
constante évolution.

Bien que tous les pays naient pas suivi toutes ses préconisations, le Protocole a apporté une con-
tribution substantielle sur certains points en élaborant des regles relativement précises. Il a notamment
mis en place deux procédures distinctes de demandes d’autorisation d’'importation d’organismes vi-
vants modifiés (OVM) et des régles en matiere d’évaluation et de gestion des risques.

Cependant, il reste largement «sous-développé» dans certains domaines tels que la procédure
applicable aux OVM en transit ou destinés a étre utilisés en milieu confiné. D’autres points ont

été reportés a des négociations ultérieures (concernant la manipulation, le transport, 'emballage
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et I'identification ou encore la responsabilité et la réparation) ou purement et simplement ig-
norés par le Protocole car ils ne rentraient pas dans son champ d’application (comme les OGM
produits localement). Bien que respectant les regles minimales instaurées par le Protocole, les pays
ont élaboré des mesures différentes sur de nombreuses questions dans leurs CNB. Ces derniers
recelent des divergences notoires notamment sur la question des procédures d’autorisation ou
celle du caractere contraignant des considérations socio-économiques.

La question cruciale est donc de savoir dans quelle mesure les pays visés vont réussir a ap-
pliquer de manieére effective les mesures qu’ils adopteront au plan national. Par exemple, Bather
Koné affirme que le Mali n’a pas pour le moment les capacités pour assurer I’évaluation et la
gestion des risques prévue dans son CNB : «nous avons des capacités individuelles, humaines et
structurelles qu’il faudra certainement renforcer pour I’évaluation et la gestion des risques.» De
méme, 'intervention pertinente de 'un des chefs traditionnels invités a latelier de validation
du CNB du Togo a été révélatrice des difficultés auxquels ces pays seront confrontés : lors de la
réunion, ce chef a souligné que le contréle des mouvements transfrontiéres terrestres d’ OGM était
impossible a réaliser sur le terrain a cause de la porosité de la frontiere « sous son autorité. » Cette
remarque est valable pour tous les pays d’Afrique ot le manque de moyens pour assurer le respect
des lois est ostensible. Néanmoins, le Coordonnateur du Mali souligne que les régles élaborées
seront certainement amendées suivant le contexte pour une application plus efficace. Il affirme
que «le cadre du Mali a été qualifié d’inapplicable par certaines voix extérieures. Or ce n’est pas
un instrument figé, et il appartient aux acteurs de le revoir en temps réel selon les intéréts du pays.

Cela est mieux que d’avoir une passoire au départ.»

LA QUESTION DE LA COHERENCE
GLOBALE DU SYSTEME DE BIOSECURITE

e niveau systémique représente le cadre politique global dans lequel les individus et les
organisations opérent et interagissent avec I'environnement extérieur. Ce niveau inclut
également les relations formelles et informelles entre les institutions.?
Cela exige d’élaborer des regles en accord avec la politique nationale de biosécurité et requi-
ert une bonne coordination globale au niveau interne et international entre les mécanismes de
biosécurité.

La coordination interne
Dans ce cadre, le défi pour les pays d’Afrique de 'Ouest est de mettre en place un dispositif de

réglementation national cohérent afin d’éviter tout chevauchement, conflit ou vide juridiques en
matiere de biotechnologies. C’est pourquoi le projet PNUE-FEM incite les Etats a effectuer un
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inventaire des régles nationales applicables ou susceptibles d’étre appliquées en la matieére. Cepen-
dant, pour ces pays, cette étape a été difficile a accomplir car les documents y font souvent défaut.
Le Coordonnateur du Mali considere que la difficulté principale rencontrée lors de I'inventaire
des réglementations et organismes existants est «l’accessibilité des documents d’archive.»

En ce qui concerne la coordination de la recherche, Bather Koné explique que «les laboratoires
concernés ont des activités biotechnologiques ciblées sur des problemes précis dans le domaine
agricole ou sanitaire. Mais ces activités ont besoin d’étre moulées dans une politique spécifique
de biotechnologie, compte tenu de 'importance de la question aujourd’hui. Ceci n’est réellement
pas le cas aujourd’hui, bien que les ambitions soient réelles.»

En outre, il apparait nécessaire pour la cohérence du CNB de préciser quelle est la poli-
tique nationale en matiere de biosécurité avant d’élaborer les regles. Or, cette logique n’a pas
toujours été respectée. Par exemple, dans le cas du Mali, les responsables du projet ont été
amenés a faire un cadre et des lois sans la détermination préalable d’une politique de biotech-
nologie; ceci parce que la biotechnologie est submergée par la seule question des OGM dans la
plupart des esprits et que cela en fait un sujet politiquement délicat qui incite les dirigeants a
une extréme prudence.

De plus, une bonne coordination entre les organismes gouvernementaux est parfois difficile
a obtenir dans la mesure ol les mandats ne sont pas toujours clairs dans ces pays. Le risque de
chevauchements des compétences est réel d’'une maniere générale et est particulierement im-
portant dans le domaine multisectoriel de la biosécurité. Le systéme administratif con¢u dans
les CNB apparait bien souvent comme approximatif et nécessite davantage de rigueur afin de

prévenir les lacunes.

La coordination internationale

Sur le plan international, le Protocole a mis en place un mécanisme commun d’échange
d’informations appelé Centre d’échange sur la prévention des risques biotechnologiques. C’est
un outil essentiel dans la mise en ceuvre des dispositions du Protocole. Les autorités nationales
compétentes doivent communiquer au Centre plusieurs types d’informations, notamment en
vertu de P’article 20 §3 du Protocole. Du point de vue des pays étudiés qui souffrent de carences
importantes en matiere d’expertise scientifique, le Centre peut se révéler d’'une grande utilité,
a condition que les informations publiées soient plus complétes. En effet, ceux-ci pourraient
se fonder sur les études menées par d’autres Etats pour prendre leur décision d’autorisation.
Aussi, un projet visant a répondre aux besoins urgents des pays en matiere d’acces et de partici-
pation au Centre d’échange a été mis en place par le PNUE-FEM : il s’intitule « Renforcement
de capacités pour une participation efficace des Parties au Centre d’échange sur la prévention
des risques biotechnologiques. » Ce projet supplémentaire permet de développer les capacités

de participation de ces pays principalement par la formation de personnel et la fourniture
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d’équipement informatique.”

Bien que le Protocole s’adresse particulierement aux Etats, la biosécurité requiert également
une coopération entre les Etats sur le plan régional pour faire face aux défis communs. Cet as-
pect a été pris en compte dans le Protocole ainsi que dans le projet PNUE-FEM notamment avec
lorganisation d’ateliers régionaux et sous-régionaux pour favoriser I'échange des expériences et
I’harmonisation des législations et des mécanismes. Cependant, cette approche sous-régionale
est restée treés limitée, comme en témoigne cette assertion du Coordonnateur National du Chili
: Il n’y a pas de mécanismes sous-régionaux de biosécurité et d’évaluation des risques. Ceci est
un point faible du projet.»*® Aussi, dans le cadre de certaines organisations régionales (Union Af-
ricaine) et sous-régionales (notamment la CEDEAO), on assiste a une tentative d’harmonisation
des regles de biosécurité. Mais comme le souligne Bather Koné, le processus est long et délicat :
«Le Mali est membre de la CEDEAO, qui a déja choisi d’avoir une approche sous-régionale en
matiere de biotechnologies et de biosécurité. Mais il est encore trop tot pour que cela influence sa

politique en la matiere.»

CONCLUSION

a coopération régionale ou sous-régionale apparait comme un moyen efficace et abord-

able d’assurer la gestion de la biosécurité dans le contexte des pays ouest africains. Il est

cependant regrettable que ces Etats n’aient pas davantage mis 'accent sur des mécanismes
communs de biosécurité. Les défis auxquels ils sont confrontés individuellement dans la mise en
place d’un cadre de biosécurité fonctionnel paraissent insurmontables a bien des égards. Le pro-
bleme n’est pas tellement de mettre en place des cadres de biosécurité dans la mesure ot les pays
développés apportent une assistance conséquente. La difficulté réside surtout dans la pérennité
des systemes nationaux de biosécurité. La biotechnologie est un domaine en progres constants et
rapides, qui nécessite une adaptation permanente des politiques, réglementations et techniques.
Les faiblesses individuelles de ces pays ne pourront étre surmontées sur le long terme que grace a

une coopération régionale ou sous-régionale plus approfondie.
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ENDNOTES

*Cet article s’appuie principalement sur ’étude de plusieurs pays d’Afrique de I’Ouest ayant terminé la phase
d’élaboration de leur cadre national de biosécurité : le Mali, le Togo, le Ghana, le Sénégal, le Bénin, le Burkina Faso,
le Niger, la Guinée et la Cote d’Ivoire. Il est le fruit de la collaboration de Christine Frison, Juriste en Droit Interna-
tional Public, Chercheuse, Membre du Centre de Droit International pour le Développement Durable et Consultante
Biodiversité/Biosécurité, et de Thomas Joie, Doctorant en Droit International Public, Associé au Centre de Droit
International pour le Développement Durable, a laquelle s’est ajoutée la précieuse contribution de Bather Koné,
Consultant aupres de I'Union Africaine (Département des Ressources Humaines, des Sciences et de la Technologie),
Coordonnateur National du Mali pour la phase 1 du Projet PNUE-FEM sur le développement de Cadres Nationaux
de Biosécurité.

! La Convention sur la diversité biologique (CDB, Rio de Janeiro, 5 juin 1992) définit la biotechnologie a I'article 2
comme: «toute application technologique qui utilise des systemes biologiques, des organismes vivants, ou des déri-
vés de ceux-ci, pour réaliser ou modifier des produits ou des procédés a usage spécifique». Cette définition englobe
aussi bien la biotechnologie traditionnelle que moderne.

? La biosécurité (ou sécurité biologique) est un concept se définissant comme étant «la nécessité de protéger la santé
humaine et 'environnement contre les effets potentiellement défavorables des produits liés aux biotechnologies.»
Voir Secrétariat de la Convention sur la diversité biologique, «Protocole de Cartagena sur la prévention des risques
biotechnologiques relatif a la Convention sur la diversité biologique : texte et annexes», Secrétariat de la CDB, Mon-
tréal, 2000, p.1. Disponible sur http://www.biodiv.org/doc/legal/cartagena-protocol-fr.pdf.

? Larticle 8 (g) de la CBD prévoit que: «Chaque Partie contractante, dans la mesure du possible et selon qu’il con-
viendra: [...] Met en place ou maintient des moyens pour réglementer, gérer ou maitriser les risques associés a
Iutilisation et a la libération d’organismes vivants et modifiés résultant de la biotechnologie qui risquent d’avoir
sur environnement des impacts défavorables qui pourraient influer sur la conservation et I'utilisation durable de la
diversité biologique, compte tenu également des risques pour la santé humaine.»

4+ CBD, article 19§3.

> Le Protocole est entré en vigueur le 11 septembre 2003, et compte 130 Etats parties au 08/01/2006.

¢ Dobjectif du Protocole est de: «contribuer a assurer un degré adéquat de protection pour le transfert, la manipula-
tion et I'utilisation sans danger des organismes vivants modifiés résultant de la biotechnologie moderne qui peuvent
avoir des effets défavorables sur la conservation et I'utilisation durable de la diversité biologique, compte tenu égale-
ment des risques pour la santé humaine, en mettant plus précisément 'accent sur les mouvements transfrontieres.»
Article 1er du Protocole.

7 PC, article 22 §2, 28 et CDB article 20.

8 Pour une définition du CNB, voir PNUE, «Renforcement des capacités pour la mise en ceuvre du Protocole de Carta-
gena sur la Prévention des risques biotechnologiques», PNUE, mars 2002, p. 21. Disponible sur http://www.unep.ch/
biosafety/development/devdocuments/capbdgbrochFR.pdf.

? Chiffres relevés le 8 janvier 2006 sur http://www.unep.ch/biosafety/parcountrieslist.htm. La liste des pays ayant
terminé cette premiére phase est disponible sur http://www.unep.ch/biosafety/news.htm

10 Zakri A.H. et al., Capacity Development Initiative. Country Capacity Development Needs and Priorities. Regional
Report for Asia and the Pacific. GEF UNDP Strategic Partnership, 2000, p.1. Notre traduction.

" Navajas H. et Seyani J.H., Development of National Biosafety Frameworks. Mid-Term Evaluation of a Global Initia-
tive, PNUE-FEM, aout 2003, p.18. Notre traduction.

12 Zakri A.H. et al., note 10, p.1.

'* PNUE-FEM, «Building Biosafety Capacity in Developing Countries: Experiences of the UNEP-GEF Project on Devel-
opment of National Biosafety Frameworks», p.6.

“1d.

1> Extraits tirés d’une interview réalisée par les auteurs en février 2006.

1 PC, article 23.

7Voir «Commentaires des représentants des ONG, observateurs aux ateliers sous-régionaux du projet PNUE/FEM rela-
tif au développement des structures nationales de biosécurité. Dakar, Sénégal 22-25 avril 2003.», p.2, Version définitive

diffusée le 28 mai 2003. Disponible sur http://www.bede-asso.org/ogm_espace_public/biosecurite_afrique/place_
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publique/ateliers_formations/dakar_2003/CR_PNUE_Dakar.pdf.

'8 PC, article 23 §2: «Les Parties, conformément a leurs lois et réglementations respectives, consultent le public lors
de la prise des décisions relatives aux organismes vivants modifiés et mettent a la disposition du public I'issue de ces
décisions [...]»

! PNUE-FEM, note 13, p.6.

» Navajas H. et Seyani J.H., note 11, p.12.

2! Voir PNUE-FEM, «Projet PNUE-FEM sur le développement de Cadres nationaux pour la biosécurité. Module
de la boite a outils pour la phase 3, Partie II : Systémes administratifs de traitement des demandes». Disponible sur
http://www.unep.ch/biosafety/development/devdocuments/ToolkitBSF3iiFR.pdf.

21d., p.6.

» CNB du Burkina Faso, qui dénombre 7 Départements ministériels concernés, p.21.

2 CNB du Sénégal, p.8. Disponible sur http://www.unep.ch/biosafety/development/Countryreports/SNNBFrep.
pdf.

» CNB du Togo, pp.72-82. Disponible sur http://www.unep.ch/biosafety/development/Countryreports/TGNBFrep-
FR.pdf.

* CNB du Sénégal, p.7.

* CNB de la République Islamique d’Iran, p.15. Notre traduction. Disponible sur http://www.unep.ch/biosafety/de-
velopment/Countryreports/IRNBFrep.pdf.

% PNUE-FEM, note 13, p.6.

» Les informations sur ce projet sont disponibles sur http://www.unep.ch/biosafety/BCH.htm.

*Voir Navajas H. et Seyani J.H., note 11, p.16. Notre traduction.
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CONCLUSION

Thomas F. McInerney

he Essays that comprise this book are intended to provide a snapshot of legal
reform in the contemporary context. They represent history of the present.
Rather than being definitive, the cases and studies collected here are in some
sense provisional.

They offer lessons that may be applicable to other contexts, yet require further test-
ing and study before more definitive conclusions may be drawn. As noted in the Introduc-
tion to this volume, the difficulty of drawing such conclusions rests in large part on the
complexity of the processes in question. Mapping the history of legal reform, even involv-
ing discrete areas, brings in a multiplicity of factors. Legal reform is not just a discrete
phenomenon; rather it is a social and political process.

Understanding the topic as a process goes a long way in preparing us to examine legal
reform. First, it allows us to situate legal reform in the context of broader historical devel-
opments. While the project-based nature of international legal reform initiatives has fed a
short term frame of reference, there is always a story—involving vested interests, experi-
ence with other reforms, institutional impediments—that precedes and follows any legal
reform project. Second, it allows us to see the dynamic nature of reform, in particular, the
role that agents and institutions play in conditioning and bringing about change. Third,
it draws us away from an unrealistic notion of causality and towards a form of causal-
ity appropriate to the complexity of the subject matter. Path dependency in the form of
legal traditions and doctrine requires a tempered notion of causality in relation to spe-
cific initiatives to reform law or institutions. Similarly, taking the broad view of historical
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change can help reorient debate from the endless search for proof that law and institutions cause
economic development. While it seems undeniable that the two correlate in some degree, the
more interesting questions are how and why? Understanding these questions requires a more nu-
anced analysis of processes of historical change over time, which will uncover the more complex,
dynamic, and reciprocal interaction of these distinct phenomena. In this regard, we need also
consider the possibility of reverse causality—the notion that economic growth may contribute to
legal and institutional reform rather than vice versa. By seeing legal reform from this broader van-
tage, we can better understand the mechanisms underlying it and thus draw better conclusions to
inform actual practice.

The grounds for such an understanding have been laid in the social sciences. In recent years,
there has been resurgence in the study of social processes in ways that recall historical and qualita-
tive political, economic, and social theorists ranging from Mill to Weber. Scholars working in the
tradition of comparative historical institutional analysis have taken important steps in defining
an alternative qualitative approach to understanding economic, political and social change, which
challenges the dominant empirical social scientific methodology. While subject to debate and
disagreement within the social sciences, there appear to be ample grounds for accepting the rel-
evance and validity of narrative and interpretative comparative studies as complements to more
quantitative work.

What are the key attributes of this tradition? For the purpose of this essay, I will highlight
four.! First is a non-functionalist orientation. By this I mean that comparative historical scholars
do not see the outcomes of institutional change as necessarily explaining why particular changes
were undertaken. Scholars working in this tradition distinguish themselves from the predominant
rational choice, functionalist orientation in the study of institutions that tends to assume a direct
relationship between functions and effects of institutions and the intent of designers.? The com-
parative historical tradition is more open to the idea that institutions may function in ways un-
intended by designers through processes of adaptation and change. By examining specific experi-
ences of institutional change, it further avoids the tendency, prevalent in contemporary studies
of globalization’s effect on institutions, to view globalization as driving one sort of institutional
variation designed to maximize efficiency.’

Functionalist thought is evident in the international development field’s treatment of gover-
nance concerns. It is reasoned that because countries that are economically and politically devel-
oped have certain types of institutions configured in certain ways, countries must adopt the same
institutions and configure them similarly to develop politically or economically. What this type of
analysis leaves out is any sense of the process—involving stops and starts, multiple incarnations
of the same institutions, conflict—through which institutions unfolded over time. As Merilee
Grindle put it, “there is a difference between being developed and getting developed.”* This short-
coming is not incidental given that improvements in governance take a long time.’

Examples of how institutions develop in ways never foreseen by their creators are widespread

in the law. Interpretivist jurisprudential theorists, for one, have devoted much attention to the is-
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sue of how to deal with the fact that the framers of particular constitutional provisions may never
have intended them to mean what subsequent judicial decisions say they mean. Ronald Dworkin’s
notion of law as integrity, which advances the normative claim that judges should read the legal
corpus in a manner that is best from the standpoint of political morality, is precisely designed to
provide a normative basis upon which to justify changing interpretations of legal principles over
time. It is thus widely recognized that such development of the law, witnessed in many jurisdic-
tions, deserves to be considered legitimate.

A second and related focus of comparative historical institutional analysis is a more limited
role for path dependence in shaping outcomes. While path dependencies certainly play a role in
conditioning and orienting legal reform initiatives, comparative historical studies can examine
the particulars of how change is influenced by existing or prior institutions. The comparative
historical tradition allows for more nuanced analysis of the extent to which institutional configu-
rations are capable of undergoing change.” Examples from OECD countries, such as the Dutch
experience in revising its civil code over a 45 year period suggests that changing an existing legal
order is a protracted process. At the same time, there may be periods when changes in the broader
political environment render widespread change possible.?

Third, comparative historical scholarship treats institutional change in dynamic rather than
linear terms. This means that the methodology is open to considering a more complex set of fac-
tors that stimulate change. In particular, it also allows for bi-directional influences and mecha-
nisms. On this view, a given legal, institutional, or policy mechanism may, in turn, influence or
bring about further change. Examples of such feedback mechanisms include improvements in
court procedures that increase numbers of cases or result in litigation that overturns an existing
law. Laws that protect the property of persons acquiring land from the state at cut rate prices may
become the focal point for challenges by the landless, while banking law reform may ease access
to credit for consumers, thereby increasing consumer demands for more favorable consumer pro-
tection laws. New law or precedent may in turn create rights to bring suit against the state and
thus be used by citizens to compel the state to undertake reform. Understanding the importance
of change in its various instances allows us to see how seemingly unimportant intermediate steps
may themselves be key turning points in bringing about more far-reaching change. As Theda
Skocpol has written, “comparative historical analysis is especially well suited to untangling the
complex and often recursive causal configurations we now see in world history.”® Indeed, as with
studies of social and political change generally, part of the problem of understanding legal reform
processes results from their manifestation in what Skocpol has referred to as “temporally pro-
tracted causal chains.”'

Such understanding allows us to make sense of the lived experience of how law develops
through reinterpretation over time. Examples include the work of Bruce Ackerman that shows the
evolving nature of collective understandings of key constitutional provisions in the United States.
In the U.S. experience, legal understandings of constitutional provisions such as equality have

changed fundamentally over time. Thus, in some sense, the founding act of drafting a constitution
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is only the opening act in a longer project. Similar processes are evident in the constitutional law
of South Africa', India, and many other jurisdictions. These experiences suggest that the failure of
a particular legal system to adopt (or enforce) principles that meet international standards today
may not prevent interpretations from evolving towards improved legal standards. In this regard,
activities like public interest litigation may play important roles in driving change. This insight is
important for international legal reform efforts because while a given policy or legal change might
not have brought about what might be considered international best practice or international
human rights standards, it may nevertheless have contributed to more ambitious goals by secur-
ing the basis upon which actors can exert influence such that more far-reaching change becomes
possible later.

This dynamic approach departs from the evolutionary understanding of legal history that
emerged in the 19" Century. Taking a historical institutional approach does not commit one to
reading legal history as an inexorable journey towards a more rational legal order. By factoring
in path dependencies and the strategic objectives of actors involved in the maintenance and de-
velopment of legal systems, it suggests that legal change may not lead towards maximally rational
Weberian models. Because they may be disadvantaged by the change, important actors may op-
pose even changes that would seem rational. The legal profession, for example, may resist chang-
ing court rules because they wish to avoid learning new rules, while political elites or judiciaries
may resist efforts to curtail graft or improve accountability. It similarly does not endorse the more
contemporary versions of the evolutionary tradition, exemplified by law and economics, which
envisions law evolving towards optimally efficient solutions.

Particularly problematic is that the ultimate consequence of institutional change may be
unknown, for better or for worse. To paraphrase Zhou Enlai when asked whether he thought the
French Revolution had been a success, it may be too early to tell whether the effect of the legal
reform activities of the past 30 years have generated on the whole positive effects. Will we find
that attempts of international actors to drive particular reforms end up backfiring due to political
backlash on account of the failure to reconcile competing political agendas or achieve consensus
before instituting the reforms? Will far worse consequences develop as suggested by the writing of
Amy Chua?"? Does the longevity of reforms depend on the extent to which strong growth follows
closely on the footsteps of reforms? How frequently will we find that legal reforms undertaken at
the national level have negative consequences at the local level?"?

Finally, by taking a comparative approach to examining diverse phenomena, the limita-
tions of individual case study analysis can in part be transcended. Processes of social and political
change can thus be examined side by side, thus allowing researchers to isolate particular phenom-
ena to help us understand the causal mechanisms at work. Further, and particularly important to
legal change, is the wide angle view that macrohistorical analysis allows. By studying the way in
which power configurations affect political outcomes in different contexts, one can identify the
role of law and processes of legal change within a broader perspective.

This understanding is critical to addressing the issue of the political basis upon which re-
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form may be grounded. As Skopcol has written, the comparative historical tradition is preferable
to dominant rational choice models that conceive of elite bargaining as occurring on a tabula
rasa, leaving aside “entrenched understandings and power relations” that may drive the direc-
tion of such bargains." Failure to attend to this issue is particularly problematic for law reform
in that dominant “elites work from power positions and understandings embedded in inherited
arrangements”and then may “seek to encode those older meanings and power relations into seem-
ingly new structures.””” Understanding this dynamic in detail may hold significant implications
for donor-sponsored legal reform initiatives that frequently take existing elites as a starting point.
As one scholar has noted, “legal reform that merely strengthens claims to unequal distributions
derived from preexisting unfairness will not have permanence or will undergo challenge in the
political arena.”'® Such understanding may shed greater light on path dependencies insofar as it
suggests more purposeful than inertial forces at work. It is thus important to consider whether
continuities in legal traditions are the result of strategic choice among entrenched interests or
the convenient acceptance of much of a legal tradition. Processes of legal reform are thus not just
about law.

Przesworski et al. have analyzed rule of law in terms of the emergence of some equilibrium
whereby governing elites come to see maintenance of an independent and credible legal system
as within their interests.”” In other words, elites come to see that the virtues of a system beyond
their control are sufficiently great that they become willing to forego that control. It is likely that
the comparative historical method can help test this proposition and see under what conditions it
might hold.

IMPLICATIONS FOR STUDY OF LEGAL CHANGE

tatistical techniques may give an inaccurate picture in cross-national comparisons of

complex phenomena such as legal reform. Such analyses frequently overlook “theoretical

ideas about reciprocal causation, path dependence, and alternative causal paths to similar
outcomes.”'® Moreover, comparative historical scholarship does not assume the equivalence of
different societies or phenonmena as so frequently happens with cross-national statistical analy-
ses but instead takes seriously the particularities of the cases and societies studied."” In the rule of
law context, arrival at some end point—an efficient and formally consistent legal system—may
tell only part of the story. Indeed, the part of the story missing is what may be most important.
Failure to take account of the complexities of social, economic, and political structures may in-
crease the likelihood of applying one size fits all solutions. The call to improve historical thinking
in relation to legal and governance reform can help move beyond essentialism in thinking about
the topic.” Taking such an approach has the benefit of lengthening the time horizon beyond
what is typical in international development projects. Through this approach, specific projects
can be seen within a broader development horizon, thus leading to more realistic expectations
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for such work. We may see that specific projects, while not resulting in immediate quantifiable
benefits, have consequences beyond what we might have expected. We can also better understand
the sequence in which such reforms should be attempted and distinguish between the “essential
and the merely desirable.”! It is in this sense that the observation made at the outset of this book
again comes into play. Understanding that legal reform has happened and continues to happen
in many different contexts suggests that, while we may not achieve ambitions for short term
measurable results that demonstrate the positive causal contribution of specific legal reform
projects to important goals justifying this work, the contribution of legal reform programs to
long term objectives may be substantial. As we refine our understanding of historical institution-
al and legal change, the ability of the international community to play a useful and supportive
role in this area will be enhanced.

CONCLUSION

he call to improve knowledge about law, governance, and institutional reform in this

chapter responds to the appeals by a number of scholars and students of governance and

legal reform to develop a more empirical and historical understanding of this field.>* In
charting the way forward, one thing appears clear: the world has much less need for ever more
precise definitions of “rule of law” and much more need for solid analytical work that explains
how many of the good things encompassed by that notion come about. The pieces in this volume
are contributions to this ongoing research project. Some of this work should be done within the
field of international development and related international policy studies, while it is likely that
comparative historical institutional scholarship that addresses rule of law issues specifically can
provide broader macrohistorical perspectives. In an interest in improving its work in this field,
IDLO will seek to expand and build on its partnerships with other scholars and practitioners to
continue this research project in future years. As an ultimate outcome of this work, it is intended
that standards of legality and legal institutions will improve. In the shorter term, it is hoped that
by developing more useful knowledge donor programming can be improved and public interest

organizations motivated to persevere in struggles for justice.
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EPILOGUE:

AN OVERVIEW

OF LAW REFORM

IN THE ECONOMIC
DEVELOPMENT CONTEXT

Yohannes Kassahun

conomic and social change requires adjustments to the rules that steer indi-

vidual and institutional behavior. Policy makers responding to such changes

initiate modifications of existing law and regulation and employ various

enforcement devices to ensure that the enactments have normative force.
Whether in advanced market economies, developing countries or post-Soviet East and
Central European transition countries, the process through which such rules are de-
veloped may differ depending on historical precedent, political economy or existing
social structures.

With the ascendancy of market economies during recent decades, virtually all coun-
tries have undertaken pro-market legal reforms to some degree. In advanced market
economies existing laws were aligned to new market demands, while in developing coun-
tries, policy makers prioritized privatization of state run enterprises, which in turn led
to complementary reform of existing laws (whether received during colonial periods or
voluntarily adapted from more advanced economies).! Despite numerous critiques in the
early 1970s of legal transplantation as a failure, such approach was nevertheless employed
on a widespread basis in the transition countries of East and Central Europe. Similar out-
comes are broadly evident in transition and developing countries, and what follows will
compare different approaches to local readjustment.

In advanced market economies the law reform process, in relation to the private
provision of public services for instance, involved modifying provisions that governed

key issues such as ownership and regulatory oversight of economic activity. The new rules
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reallocated property from public to private hands, revised government’s role, and also introduced
regulatory regimes that employed market mechanisms. Conflicts among actors and new institu-
tions were addressed and managed through administrative and judicial institutions.? Such institu-
tions ensured the implementation of legal reform.

In developing and transition economy countries, on the other hand, laws that were designed
to establish and govern privatized entities were generally not supported by effective institutions,
procedures for readjusting legal norms as needed, or systems for managing conflicts among inter-
ested actors. As a result, legal reforms typically yielded less favorable outcomes.’

To supplement the various chapters of this book that provide conceptual and empirical
analyses of these reforms, I wish to contribute some insights IDLO has obtained on institution-
al strengthening and professional capacity development. Such understanding can contribute
to the discourse on how to improve the effectiveness of reforms and propose areas for future
research needed to understand how to avoid problems that have affected legal reformers in a
variety of contexts.

INSTITUTIONAL FOUNDATIONS
TO SUPPORT LEGAL REFORM

ne driver of legal reform in the economic development context is a desire among com-

munities of development agencies, governments, and concerned citizens in the coun-

tries concerned to prevent prevailing social norms from undermining development
prospects. The process of development may require societies to change or dispense with social
norms that prevent needed economic, political or legal reform.* It is this issue that will be my
theme in this note. The existing norms rest on institutions that regulate and balance the interac-
tions and behaviors of the individuals in society. Laws are an outgrowth a given social system
and, as observed in the context of developed countries, legal reform in one sector tends to reflect
reforms of interrelated institutions.

DEVELOPING MARKET ECONOMIES

n developing countries, legal reform has tended to involve application of legal models de-
rived from advanced market economies. Such reforms are frequently laid upon existing
traditional institutions that guide individual and institutional behavior. The underlying
institutions, however, fail to guide the conduct proscribed by the new laws because they are
frequently not aligned with prevailing societal concepts, beliefs, and customs. In Heller’s de-
scription, such imported laws fail to reinforce existing legal institutions, strengthen traditional

claims of court autonomy, or access to courts, which are necessary to enhance the ability of law
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to penetrate social norms and institutions.® Therefore, the laws remain alien to the underlying
institutions and at best create an institutional superstructure that is governed by the new law,
allowing the substructure of preexisting institutions and behaviors persist. For instance, many
colonial laws that were intended to displace traditional norms of colonized peoples—including
tribal, ethnic, or state organizations—were, in the course of struggles for independence, vol-
untarily adopted by post-colonial states. Yet such ratification of laws handed down by colonial
administrations still had minimal effect on institutional and individual behavior. In Kenya, a
recent study found that many laws applicable to commercial activities were in place in the 1960s
after the newly independent government had readjusted colonial laws, but the impact of courts
and the public administration on the direction of economic development was very limited.°

Some scholars have argued that post-colonial elites in leadership used the ratified laws to
establish state enterprises that consolidated their power against the interests of the majority of
the citizenry, rather than encouraging the development of competitive business organizations.’
Such laws formed ‘exotic institutional transplants’ without deep roots in indigenous soil.® Oth-
ers scholars have observed, instead, that the laws were ineffective because the market system
was non-existent. Political institutions inherited from the colonial past led to continued ‘im-
mobilism’ in contrast to the Weberian notion of bureaucracy as facilitating the development and
maintenance of capitalist economies.’ For similar reasons, the movement towards liberal market
economies that reduced the role of state institutions, through economic law reform, failed to
generate impressive results.'

The behaviors of patriarchal leaders in such countries can still be explained in part as the
legacy of traditional norms in pre-colonial and pre-industrial societies. Although evidence of
such phenomena is difficult to deny, it does not explain the ability of some societies to over-
come such legacies as shown in certain ‘islands of excellence’, wherein market development
occurs in discrete sectors despite the persistence of pre-capitalist social norms. Evans’ stud-
ies on market development in India and Brazil finds some such ‘islands of excellence’ amid
oceans of inconsistent and poorly executed decisions. In India, for instance, the result of such
changes is the creation of a thriving market in the information technology field.!! Similarly, law
reform may also exhibit such ‘island of excellence’ at the lower end of the society. In a recent
post-Tsunami legal assistance project undertaken by IDLO in Aceh, Indonesia, for instance, we
found that the applicable law included a mixture of customary, Islamic and civil law that ap-
plied to different types of persons in different ways. Efforts to address problems of resettling
displaced persons and develop rules on guardian, land and inheritance, involved government
agencies, community representatives, and extensive awareness campaigns.'* The guardian, land
and inheritance rules were developed through consensus building among community leaders,
relevant government agencies, and the public through a public awareness program. The pro-
cess ensured that the rules were acceptable to the community as they were based on concepts
not repugnant to their customary rules. Finally, institutions were designed to enforce the rules
through building professional capacity to facilitate conflict resolution, involving NGOs and
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ADR experts. These reforms are the basis for a system where individuals’ property rights are
secured through registration, access to justice is ensured through redesign of local concepts and
institutions, and access to micro-financing provided through these changes. If successful, such
reforms will facilitate a variety of economic interactions within the community, thus laying the
initial foundation for market interactions. These lessons have two significant implications. First,
such ‘islands of excellence’ should be carefully studied to inform future legal reform work. Sec-
ondly, notwithstanding their successes, islands such as these must be integrated into a national
economic framework linked through legal instruments that establish threads between layers of
economic activities and institutions.”” Experiments like South Africa’s integrated community
development' and Malaysia’s attempt to build a national economic framework by integrating
disadvantaged groups into the national economy through successive law reform programs are
potential models." As discussed below, a prerequisite for such reforms to move forward is pro-
fessional capacity within the legal and juridical fields.

POST-SOVIET TRANSITION ECONOMIES

he systemic changes in Eastern Europe and former Soviet Union were characterized by

massive importation of laws to create institutions and professional capacity capable of

leading macro-economic reform strategies.'® The transplant of laws was undertaken to
promote the rule of law and legal and institutional requisites of sustainable democracy and mar-
ket economies.”” As with post-colonial reforms discussed earlier, however, many of the newly
generated laws remained ineffective until a second set of adaptive reforms took place.

The Soviet era laws forced individuals and institutions to conform to a socialist econom-
ic and political model. Those laws however were imposed on legal systems that were generally
influenced by Roman-Germanic law, including scholarly works and statutes deriving from
French, German and Austrian legal systems.'® Soviet legal reforms replaced these systems
with socialist civil and constitutional law thereby subsuming the peculiarities of national le-
gal cultures to the uniformity of the socialist system. After the fall of the Berlin Wall, that pre-
existing legal culture was believed to be the relevant legal tradition to guide the development
of market economies. This view turned out to have been mistaken because it underestimated
the degree to which individual and institutional behavior had become conditioned by social-
ist legal understandings. Traces of the pre-existing legal culture were all but extinguished in
contrast to the very real presence of traditional norms in colonial and post-colonial societies.
The coercive apparatus of the Soviet system was thus able to nullify pre-existing social and
legal norms. Thus, while many states enacted new codes and laws in commercial areas, similar
to those in advanced economy countries, their effectiveness required changes in institutional
and individual behavior.”” It became clear that adopted economic laws require an institu-

tional network and procedures to achieve satisfactory compliance.”
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The imported laws created a superstructure, while the underlying societal norms—condi-
tioned by socialist ideology—continued to guide behavior. This discrepancy forced the re-ad-
aptation of laws within the societal context of the respective countries.! The laws were to be
integrated into the societal norms to address major pathologies in new market-oriented societies.
The reformed laws were meant to overcome the discrepancies between the policy orientation
and the underlying conditions that reflected preexisting institutional and individual behavior. In
Eastern Europe, the re-adaptation process was facilitated through the EU accession process. Such
incentives may help these countries escape the consequences of the non-assimilation of the legal

transplants seen in African and Middle Eastern societies.

PROFESSIONAL CAPACITY AND ORIENTATION

apacity and support for reform among legal, regulatory, and judicial professionals de-

termine the extent to which imported laws become enforceable norms.* While profes-

sional capacity building has been an important element of international rule of law
promotion work, IDLO’s experience suggests that in addition to the need to create a critical
mass of skilled professionals, understanding of social norms that affect the orientation and al-
legiance of such professionals to the market system is imperative. Where social norms empha-
size communal protection of the individual, professionals frequently must show allegiance to
both professional and communal norms. Bates’ description of the behavior of governing elites
exploiting farmers through inefficient bureaucracies may be explained in part as a consequence
of self-interest among the professional class, which may disadvantage the wider public still loyal
to traditional norms.

Nevertheless, professionals and leaders, who are entrusted with developing market econo-
mies while working ‘by the book’, may continue to act in accordance with pre-existing socio-eco-
nomic norms that emphasize communal ties. Ellis observes for example that market supporting
institutions are ‘imperfectly understood’ and thus result in slow growth. The leaders’ ‘imperfect
understanding’ has roots in the cognitive dissonance experienced by professionals whose tend to
behave in accordance with preexisting societal norms despite training they have received on im-
ported laws that relate to institutions that promote market economies. These divergent social in-
fluences account for the frequent failure of institutions and civil servants in such contexts to meet
the standard of Weberian bureaucrats characterized by meritocy and detached professionalism.
Therefore the need for research in reforming laws should extend to the orientation of profession-
als towards the market so that the expected results can be achieved in integrating the pre-capitalist
segment of the economies into the ‘islands of excellence’.

Where legal reforms to advance market institutions have met with limited success, the devel-
opment of professional capacity that links the reformed laws to preexisting social norms can help
to address problems of the application of the law. Further research is needed on particular stories
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such as the way Japanese communal behavior originating in rice patty settlements that promoted
individual allegiance, work discipline and conflict management, while providing a social basis for
Japanese corporate norms of informal conflict management, worker allegiance and discipline.*
Capacity development that seeks to establish continuities with traditional social norms can en-
sure that laws, transplanted or local are effective. In this regard efforts to create ‘integrated com-
munity development’ within the national macro-economic development policies of South Africa
may yield similar lessons. Finally, legal reform and technical assistance focusing on anti-corrup-
tion should reflect more on the duties of professional civil servants, in addition to creating formal
instruments to sanction corrupt behavior. Such approach may help to address those contributors
to corruption that arise from the continued prominence of personalistic ties and kin interests.**
Likewise, the role of religion in contributing to the emergence of a work ethic and discipline in
Weber’s analysis of capitalist development should be further examined to identify the relevant
ethical standards in the pre-existing norms that may contribute to the effort.

In sum, legal reform prompted by historical or global conditions requires several stages of
re-adaptation, to minimize and overcome conflict with pre-existing legal or customary rules that
govern individual and institutional behavior. Such conflict may retard economic development to
the extent that many citizens remain outside the purview of the laws, become apathetic, or express
resistance by turning back to extol the pre-existing norms that unsatisfactorily address current
commercial and participatory governance demands. Therefore priorities in law reform should
be building professional capacity and orientation within institutions that remodel imported laws

and create new ones to address the economic development demands of a country.
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I Id. These are true in earlier transfers, for instance, Japan’s received competition laws by the American post world
war II, transition and German adoption of competition law forced by the American legal system, had local remaking
and adjustment to the social and political outlook of the countries. supra note 13, at 361.

# Law and legal institutions in Asia changed in response to economic policies. Rules adopted from the developed
economy countries like securities and exchange commission rules, differed markedly from the original models. For
details of re-adaptation, see Pistor and Wellons, supra note 15.

# EK. Upham, Law AND SociaL CHANGE IN PoSTW AR JapAN (1987).

2 Roberto Unger, supra note 4 (1976).
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THOMAS F. MCINERNEY is IDLO’s General Counsel and Secretary. Mr. Mc-
Inerney is experienced in corporate and securities law, organizational ethics and com-
pliance, and regulatory law and policy. His recent publications have concerned legal
reform in developing countries, corporate social responsibility, and corporate gover-
nance. Prior to joining IDLO, Mr. McInerney was an adjunct professor in Ethics and
Law at Fordham University in New York. He is a member of the New York and Illinois
bars and practiced corporate and securities law as an associate with the New York law
firms of Dorsey & Whitney LLP and Ross & Hardies. He holds a Juris Doctorate from
DePaul University School of Law, a Masters in Philosophy from Loyola University, and
a Bachelor of Arts in Philosophy and Political Science with Honors from the College of
William and Mary.

JAMES A. GOLDSTON is the Executive Director of the Open Society Justice
Initiative, an operational program of the Open Society Institute that promotes rights-
based law reform and the development of legal capacity worldwide. Previously, as Legal
Director of the Budapest-based European Roma Rights Center, Goldston spearheaded
the development of ground-breaking civil rights litigation before the European Court
of Human Rights, United Nations treaty bodies, and domestic courts in fifteen Euro-
pean countries. In 1996, Goldston served as Director General for Human Rights of the
Mission to Bosnia-Herzegovina of the Organization for Security and Cooperation in
Europe, where he oversaw monitoring, reporting and individual protection activities
nationwide. For five years, Goldston was a prosecutor in the office of the United States
Attorney for the Southern District of New York, where he specialized in the prosecu-
tion of organized crime. He previously worked for Human Rights Watch. A graduate of
Columbia College and Harvard Law School, Goldston has written widely on issues of
human rights and racial discrimination. He has engaged in law reform fieldwork and
investigated rights abuses in more than thirty countries in Africa, Asia, Europe, and
Latin America.

MICHEL NUSSBAUMER presently serves as Chief Counsel and Head of the Le-
gal Transition and Knowledge Management Team (LTT) of the EBRD, which provides
legal reform assistance to the countries of central and eastern Europe and the Common-
wealth of Independent States. Previously, he worked for almost three years as counsel in
the banking operations section of the Office of the General Counsel of EBRD, where he
was responsible for legal aspects of various investments of the Bank, with a particular
focus on SME financing. Michel has a long background of practice as a commercial law-
yer in Geneva, Moscow and London. Michel received his Masters Degree in Law from
the University of California at Berkeley and also was a visiting scholar at the Moscow

State University.
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LELIA MOONEY SIROTINSKY is the Rule of Law and Gender Advisor at Part-
ners of the Americas, Washington DC. In that role, she has been the Legal, Gender
and Capacity Building Specialist of the USAID (United States Agency for International
Development) Women’s Legal Rights Initiative (a worldwide initiative implemented
by Chemonics International in partnership with Partners of the Americas, CEDPA,
DTS, Metametrics and Turning Pointe). In that capacity, she has designed the strat-
egy developed and implemented for the gender and the law graduate program that is
currently being taught at the University of San Carlos Law School of Guatemala and
prosecutor training initiatives on how to implement the domestic violence law with-
out gender and multicultural biases. She holds an LLM Law in Development from
the University of Warwick (United Kingdom) and a J.D. from the National Northeast
University (Argentina).

RAZA AHMAD works for the Asian Development Bank (ADB) as a Governance
and Capacity Development Specialist in the Regional and Sustainable Development
Department. His major responsibilities include contributing to the review and imple-
mentation of corporate policies on governance and anti-corruption; and mainstream-
ing capacity development in ADB operations. Presently, he is part of the team that is
designing a justice reform project in Delhi, India. Before joining ADB, Raza worked
with the United Nations Administration Mission in Kosovo as Civil Affairs Officer
(2000-2002). From 1994 to 2000, Mr. Ahmad served the Government of Pakistan in
the district management cadre and was Assistant Commissioner and Magistrate in
several sub-districts of Pakistan. In addition, Mr. Ahmad also worked for two leading
NGOs — the Aga Khan Rural Support Program (1992-94) and the Aurat Foundation
(1991) in Pakistan. He holds a Bachelors degree in Economics: International trade and
development and a Masters in Social Policy and Planning in Developing Countries from
the London School of Economics, UK. In addition, he has been trained in Law and

Public Administration at the Civil Services Academy, Pakistan.

DOUG PORTER is a governance specialist with the Asian Development Bank.
Between 2001 and 2005 he was at the Pakistan Resident Mission, and his responsi-
bilities included ADB’s commitment to the Access to Justice Program, the $300 mil-
lion Decentralisation Support Program, and technical assistance projects focussing
on gender and governance, NGO-government relations, fiscal decentralisation, lo-
cal government performance enhancement and legal and judicial reform. Prior to
joining the ADB, he worked with the World Bank and UN Capital Development
Fund in support of decentralised local governance in Uganda, Malawi, Tanzania
and Zambia. Similar experience in Philippines, Vietnam, and Cambodia. He has

taught critical and applied approaches to development and governance at the vari-
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ous Australian universities. Routledge, London, published in 2006 his co-authored
book, Development Beyond Neoliberalism: Poverty Reduction and the Political Econ-

omy of Governance.

ARNAB KUMAR HAZRA is a staff consultant to the Asian Development Bank
for the India Administration of Justice Project. He has been a Fellow with the Ra-
jiv Gandhi Institute for Contemporary Studies, New Delhi, Economic Advisor to the
Embassy of the Republic of Korea and Consultant to the National Council of Ap-
plied Economic Research, New Delhi, India. He is a professional economist and was
educated in St. Xavier’s College (Calcutta), and Jawaharlal Nehru University (New
Delhi). He has worked and published nationally and internationally in the area of
legal reforms. His special interests besides legal reforms are in labour laws and natural

resource eCOnomics.

ERICA HARPER (B.Com LLB Hons) is a doctoral candidate at the University
of Melbourne, Australia. This paper draws on the author’s field experience in East
Timor with the United Nations (2001-2002) and a research program directed by the
author (2002-2004) which investigated the effects of UN-led judicial reconstruction
and administration on rural populations in East Timor. Ms Harper is currently the
Executive Director of the Institute for Post Conflict and Development Law, Geneva

Switzerland.

MARJAN RADJAVI is head of the Gender Portfolio at the Centre for Interna-
tional Sustainable Development Law where she directs a multi-year comparative proj-
ect on Gender, International Law and Justice. She is a full professor at Dawson College
and a research associate at the McGill University Centre for Research and Teaching on

Women where she works as a social scientist examining law as a tool for gender justice
at the local level, most recently collaborating with UNESCO, UNFPA and UNDP.

JORGE CABRERA MEDAGLIA is Lead Counsel for International Sustainable
Biodiversity Law with the CISDL. As a Professor of Environmental Law in Postgradu-
ate studies of agrarian and environmental law, at University of Costa Rica, he also
serves as a tutor for WIPO’s distance courses on intellectual property. Prof. Cabrera
acts as a legal advisor to Costa Rica’s National Biodiversity Institute (INBio). He has
acted as a Consultant for several international development organizations and in-
stitutes. Prof. Cabrera is also a member of the International Advisory Committee of
Public Interest Intellectual Property Association (PIIPA), the International Advisory
Group of the UNEP initiative on capacity building on access to genetic resources. He

has acted as a negotiator at the Convention on Biological Diversity (CBD) on behalf of
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the Government of Costa Rica, served as co-chair of the CBD’s Expert Panel on Access
and Benefit Sharing and chair of the CBD Sub-working Group on IPR and Capacity-
Building, and served a member of the delegation to the WIPO Committee on Genetic
Resources and Traditional Knowledge and the Group of Like-minded Megadiverse
Countries. He is also Vice-President of the Costa Rican Academy of Agrarian Law, and
a Founding Member of the Costa Rican Academy of Environmental Law. He has pub-
lished in the areas of intellectual property rights, access to benefits sharing, biosafety,
trade and environment, and has served as a legal advisor and instructor on these issues
in Africa, Asia and Latin America.

KATHRYN GARFORTH, MES-LL.B. (York University, Osgoode Hall) is a re-
search fellow with the biodiversity program of the Centre for International Sustain-
able Development Law where she conducts research on access to genetic resources and
benefit-sharing, and biosafety. She is also a law and policy consultant working in the
areas of biodiversity, intellectual property rights, health, and biotechnology.

CHRISTINE FRISON, LL.M. (Lyon I, International and Trade Law), LL.M. in
(Brussels, Public International Law), LL.B. (Montpellier I), B.A. (Montpellier III, Eng-
lish and Italian), Dip. (Lyon I, American Law), Dip. (Nottingham Trent, English Law),
is a legal research fellow with the Centre for International Sustainable Development
Law (CISDL). During her studies, she completed an internship at the International
Plant Genetic Resources Institute (Rome) as well as at the International Development
Law Organization (Rome). These internships increased her interest for sustainable
development and biodiversity issues and lead her to conduct research on the Interna-
tional Treaty for Plant Genetic Resources for Food and Agriculture. She is currently
writing an article on the subject to be published by the Revue Belge de Droit Interna-
tional 2006-I1. She is working on the Biosafety Law project of CISDL to design regula-
tory assessment tools, and assist francophone countries in developing national laws
in the area of biosafety, in order to implement the Cartagena Protocol. As such, she
participates as a consultant to the UNEP/GEF Biosafety Development Project. She is
fluent in French, English, and Italian with a notion of German and Spanish.

THOMAS JOIE, LL.M. (International and Trade Law, Lyon III), LL.M. (Interna-
tional Law and International Relations, Lyon III), LL.B. (Grenoble II) is an Associate
Fellow with the CISDL, with a focus on Trade Law, Biosafety, and Development Law.
Born in Ouagadougou, Mr. Joie is a citizen of both Burkina Faso and Belgium. He is
currently a PhD candidate in International Public Law at the University of Paris V.
His area of research covers mainly International disputes settlement, International
Trade Law, Human Rights Law, and Sustainable Development Law. During his stud-
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ies, he participated, as legal advisor, to workshops and roundtables organized by an
institution of the city of Lyon that deals with the protection of inhabitants’ rights. He
is also the founder president of a not-for-profit organisation whose purpose is to help
Burkina Faso in several fields: campaign to increase public awareness on AIDS, assist-

ing community health centres and orphanages, etc.

YOHANNES KASSAHUN is Managing Director for Research and Policy and
Special Representative of the Director-General for Africa. Dr. Kassahun is responsible
for research, policy and distance learning activities. In addition, he has principal re-
sponsibility for giving an African voice to IDLO programming. Dr. Kassahun served
as Senior Legal Counsel in the Ministry of Finance of Ethiopia. He taught interna-
tional law and international business transactions at the University of Oklahoma Law
School. At Harvard Law School, he co-lectured on subjects of international law and
was an Associate Researcher. Dr. Kassahun’s writings include: International Law and
Food Questions; International Financing of Projects; International Trade and Arbitra-
tion; and Trade in Regional Economic Integration. He studied law at the University of
Khartoum, Sudan. He completed graduate studies and received Masters and Doctor-

ate degrees in Law from Harvard Law School.
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THEINTERNATIONALDEVELOPMENT LAW ORGANIZATION (IDLO)
is an international inter-governmental organization dedicated to promoting the rule of
law and good governance in developing countries, countries in economic transition
and those emerging from armed conflict. IDLO:

Encourages and facilitates the use and improvement of legal resources in the

development process;

Contributes to the establishment, progressive development and application
of good governance and the rule of law in developing countries, countries in

economic transition and countries emerging from armed conflict;

Assists these countries to improve their negotiating capabilities in the fields
of development cooperation, foreign investment, international trade and

other international business transactions; and

Promotes sustainable development through the maintenance and improve-
ment of the legal and judicial systems of beneficiary countries.

By doing this, IDLO creates the basis for economic and social development and favors
conditions that are conducive to improved social justice, increased trade and invest-
ment and more efficient distribution of all forms of aid.

IDLO fulfils its mandate through training, technical assistance, distance learning, re-
search and publication. Since its establishment in 1983, IDLO has worked with over
15,000 legal professionals from more than 175 countries and IDLO Alumni Associa-

tions now operate in 41 countries.

IDLO is supported primarily through voluntary unrestricted contributions from gov-
ernments, multilateral organizations, foundations and the private sector.

IDLO strongly believes that its work is essential to the achievement of the United Na-
tions Millennium Development Goals (MDGs). There is growing awareness that the
rule of law is not simply a goal of the development process, rather it is an indispensable
ingredient of development. The UN Millennium Declaration defines the rule of law
and good governance as the basis upon which the MDGs are to be pursued. IDLO has
implemented a policy of ensuring that all of its activities are not simply MDG-compli-
ant, but measurably pertinent to the achievement of the MDGs.
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