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Section a. State-of-the-art and objectives 
 
This project will fill an important gap in European Union (EU) law scholarship by uncovering, explaining 
and conceptualising the scope, boundaries and role of the institutional autonomy accorded to the 
Member States under EU law. The EU heavily relies on Member States’ legislative, administrative and 
judicial structures to make its rules work in practice. Member States in principle remain free to determine 
how those structures will be organised. Over the past two decades, however, the EU started to intervene ever 
more in the way in which those Member States’ administrative structures have to be organised. Although 
Member States remain formally autonomous to set up and organise those structures, their administrative 
autonomy (Schütze, 2018, p. 344) can be and has been limited in an uncharted variety of ways. Questions 
therefore arise as to what extent Member States’ administrative autonomy (synonymously referred to as 
institutional autonomy in the literature (Verhoeven, 2010; Finck, 2017; De Somer, 2018)) is to be 
conceptualised as a value or legal principle protected under EU law and how its core can be preserved or 
embedded better within EU law. In current legal practice and scholarship, the framework conditions and 
limits of EU-influenced administrative autonomy remain unclear (i.). That lack of clarity constitutes the 
background against which this project will take shape, analysing, theorising and pushing that question further 
than ever before (ii.). 
 

i. Institutional/administrative autonomy in European Union law: a gap in legal 
scholarship? 

At present, the precise contents, scope and limits of the (principle of) institutional/administrative autonomy 
of the Member States under EU law remain clouded in mystery. In EU primary law, no explicit references 
can be found, although the Court of Justice refers to institutional autonomy within a particular strand of case 
law centred on the organisation of Member States’ courts rather than administrations (a.). As far as EU 
secondary legislation goes, only one instrument explicitly refers to institutional autonomy in the context of 
Member States’ administrative design of regulatory authorities. That lack of explicit references does not 
mean that other instruments do not extend the same ‘institutional autonomy’ logic to other Member States’ 
administrative structures (b.). EU legal scholarship for its part has paid comparatively little attention to the 
conceptualisation of the notion and boundaries of institutional/administrative autonomy in EU law (c.). The 
limited attention given to institutional/administrative autonomy calls for a more comprehensive study to be 
set up. 
 

a. Institutional/administrative autonomy in EU primary law 
 
Skimming through the EU’s foundational Treaties (Treaty on European Union (TEU) and Treaty on the 
Functioning of the European Union (TFEU), the notions of institutional or administrative autonomy are 
nowhere to be found at first sight. Only two indirect references can be detected in Art. 4(2) and (3) TEU, in 
addition to some prudent references to an EU law general principle of institutional autonomy in the Court of 
Justice of the European Union’s (CJEU’s) case law, which would extend to Member States’ administrative 
design powers as well. All in all, however, EU primary law does not contain any particular references on the 
ways in which Member States have to structure and organise their administrations tasked with the application 
and enforcement of EU law (Chiti, 2012). As a result, the contours of and the question as to the 
constitutional status of administrative autonomy under EU law remain open to interpretation. 
 

                                                
1 Instructions for completing Part B2 can be found in the ‘Information for Applicants to the Starting and Consolidator 
Grant 2020 Calls’. 
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First, Article 4(2) TEU only refers to the protection of national identity and government structures of the 
different Member States, yet does not mention institutional autonomy as such (Dobbs, 2015; Cloots, 2015). 
AG Jääskinnen opined that a principle of national institutional autonomy could be found to underlie that 
provision (Opinion to Case C-276/14, Gmina Wroclaw, para 50). The AG did not clarify how, in his opinion, 
such a principle would take shape and what limiting conditions would be put on it. Overall, the scope of that 
clause remains vague as does its exact meaning or relevance in the context of Member States’ 
administrative designs. 
 
Second, Article 4(3) TEU refers to a principle of sincere cooperation, requiring Member States to assist the 
EU in carrying out the tasks flowing from the Treaties. That principle does not refer to Member States’ 
autonomy, yet also requires EU Member States to act in a cooperative manner with the European Union 
(Van Cleynenbreugel, 2014(1); De Baere and Roes, 2015, Klamert, 2016). As a result, those Member States 
will indeed have to set up structures so as to ensure EU law obligations can be complied with, implying in 
some ways limits to the unbridled autonomy of Member States to create whatever (administrative) 
structure they want. However, the exact limits on such autonomy have neither been marked clearly in the 
Treaties nor in the Court’s case law on that principle. 
 
Third, the CJEU additionally also refers to institutional autonomy in the context of its well-developed 
‘procedural autonomy’ case law. Given the absence of EU Courts at Member State level, national courts 
have to apply EU law (Van Gerven, 2000). Member States have always retained a significant amount of 
discretion to designate the appropriate courts and tribunals and to determine the procedural rules governing 
their operations. In this particular context indeed, the Court refers to the legal principles of institutional 
(liberty to designate and structure courts and tribunals) and procedural (liberty to set the rules of procedure 
for the enforcement of EU law) autonomy simultaneously (CJEU, Case C-310/16, Dzivev, para 30; CJEU, 
Case C-574/15, Scialdone, para 29; CJEU, Case C-419/14, Webmindlicenses, para 26). National procedural 
autonomy is not an absolute principle, however. Indeed, ever since the famous Rewe-judgment (CJEU, Case 
33/76, Rewe-Zentralfinanz eG), Member States’ remedial and procedural rules can only remain in place to 
the extent that they give EU-based claims at least the same equal treatment as similar claims based on 
national law (principle of equivalence) and as long as they do not render impossible or excessively difficult 
the invocation of EU rights (principle of effectiveness, later attached to the principle of effective judicial 
protection) (Girerd, 2002; Haapaniemi, 2009; Arnull, 2011; Widdershoven and Prechal, 2011; Van 
Cleynenbreugel, 2012; Jans, Prechal and Widdershoven, 2015). 
 
Although it is clear that conditions of equivalence, effectiveness and effective judicial protection impose 
limits on the Member States’ procedural autonomy, the Court has not conclusively addressed the question 
whether those very principles also apply and limit Member States’ autonomy to set up and organise 
particular institutional structures. According to Mehdi, 2014 and Platon, 2018, the Court seems to give 
Member States more leeway in the institutional realm than in the procedural realm by not imposing similar 
conditions (see already, Rideau, 1972). So far, however, the Court has not clearly stated to what extent 
institutional autonomy in the realm of judicial organisation could be limited indeed. 
 
EU law has to be applied and enforced not only by Courts but also by Member States’ administrations 
(Verhoeven, 2010). In that context as well, Member States appear to remain at liberty to designate, structure 
and organise their administrations as long as they are capable of implementing EU law. Within the 
framework of the administrative implementation of EU rules, Article 197 TFEU highlights that effective 
implementation of Union law by the Member States’ administrations shall be regarded as a matter of 
common interest. As such, the EU may support the efforts of the Member States to improve their 
administrative capacity to implement Union law. However, that support may not take the shape of measures 
harmonising Member States’ administrative structures. When other, more specific provisions of EU primary 
law allow for such harmonisation, the EU may do so, yet only in the particular sectors touched by those 
provisions (Mungianu, 2016, p. 25 in the realm of border controls). Member States remain free to design and 
structure their administrations, until and unless the EU uses a more specific competence to harmonise and 
modify the conditions of administrative enforcement in particular sectors by means of EU secondary 
legislation (see also Schütze, 2018). 
 
The existence of Member States’ leeway in setting up administrative structures has been confirmed by 
different Advocates General as well. AG Jacobs in 2005 referred to a ‘principle of national institutional 
autonomy’ governing the relationships between the EU and its Member States (Opinion to Case C-394/02, 
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Commission v Greece, para 27). He continued by stating that ‘in the absence of applicable [EU] rules, the 
responsibility for the implementation, application and enforcement of [those EU] rules falls upon the 
Member States in accordance with their national legal systems, […] subject, of course, to the constraints of 
the principle of effectiveness as developed by the Court’. The condition of effectiveness would thus also 
limit national administrative autonomy. AG Cruz Villalon on the contrary stated that as a result of the 
administrative autonomy principle, EU law cannot determine which persons or institutions actually perform 
certain enforcement functions in each Member State (Opinion to Case C-279/12, Fish Legal, para 70). That 
does not mean that such a principle places no limits on Member States’ discretion, however. Indeed, AG 
Bobek more recently held that the different fundamental rights outlined in the Charter of Fundamental Rights 
of the European Union could also pose limits to Member States’ administrative autonomy, as they would 
have to have structures in place ensuring compliance with the obligations flowing from that Charter (see 
Opinion in Case C-310/16, Dvizev, para 119). 
 
In the literature, the existence of a principle of institutional autonomy in the administrative context has 
been recognised as well (Verhoeven, 2010, Szydlo, 2012, Platon, 2018). Verhoeven more particularly made 
the claim that administrative autonomy is above all to be interpreted as a compensatory principle for 
authorities having to apply EU law (also confirmed by Finck, 2017). Its contents should not be regulated too 
strictly by that same EU. Schütze, 2018, for his part, acknowledged the existence of a principle of 
administrative autonomy which leaves Member States in charge of setting up administrative structures. In his 
opinion, however, that principle could be limited extensively, as long as this fits certain objectives in a given 
EU policy field. As a result, in some sectors, Member States would be much less autonomous than in others. 
De Somer, 2018 added to this that, because of the extensive limits that could be placed on it, administrative 
autonomy is not to be considered an EU law principle of constitutional value. It would rather be a political 
benchmark the EU has to take into account when considering rules harmonising Member States’ 
administrative structures. 
 

b. Institutional/administrative autonomy in EU secondary legislation 
 
Within the context of the organisation, structure and design of (parts of) Member States’ administrations in 
specific sectors, Directive 2002/21/EC explicitly refers to the institutional autonomy of Member States as a 
way to justify particular organisational requirements on national regulatory authorities imposed by EU law. 
According to recital 11 of that Directive, ‘Member States should guarantee the independence of the national 
regulatory authority or authorities with a view to ensuring the impartiality of their decisions. This 
requirement of independence is without prejudice to the institutional autonomy and constitutional obligations 
of the Member States’. Advocates General at the Court of Justice have confirmed that the principle of 
institutional autonomy recognised in that Directive can be limited by different objectives and provisions of 
that same Directive (see Opinion of AG Kokott in Case C-560/15, Europa Way; AG Bot in Case C-424/15, 
Garai and C-85/14, KPN; AG Sanchez-Bordona in Case C-240/15, ISTAT and AG Cruz Villalon in Case C-
389/08, Base). Other than that, however, no attention has been paid to the actual contents and limits of such 
autonomy (CJEU, Case C-560/15, Europa Way; CJEU, Case C-424/15, Garai; CJEU, Case C-240/15, 
ISTAT; CJEU, Case C-82/07, Comisión del Mercado de las Telecomunicaciones; CJEU, Case C-389/08, 
Base and Others; CJEU, Case C-85/14, KPN). The exact scope of the administrative autonomy principle 
underlying that Directive thus remains unclear. 
 
At the same time, however, other instruments of secondary legislation (e.g. Regulation 2016/679 in data 
protection law) impose similar or other limits on Member States’ administrative autonomy. In contrast with 
Directive 2002/21/EC, however, they do not refer explicitly to institutional autonomy in that regard. All in 
all, an increasing Europeanisation of the institutional design of national administrative bodies by means of 
EU secondary legislation has nevertheless been noticed (De Somer, 2018). The different varieties of EU 
legislative interventions limiting Member States’ administrative autonomy have not been the object of a 
comprehensive study so far, despite the EU continuing to adopt more rules determining the institutional and 
organisational design of Member States’ administrations (e.g. Directive 2019/1 in the field of competition 
law). 
 

c. A comparative lack of attention in EU administrative law scholarship 
 
EU law scholarship has paid limited attention to the phenomenon of the shrinking size of Member 
States’ administrative design autonomy and the role played by EU law in that regard, despite the field of 
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EU administrative law being a booming one (see among many others Besselink and Widdershoven, 1998; 
Schmidt-Assman, 1999, 2006; Harlow, 2002; Ziller, 2005; Schwarze, 2006; Hofmann and Türk, 2007; Auby 
and Dutheil de la Rochère, 2007; Curtin and Egeberg, 2008; von Danwitz, 2008; Eliantonio, 2008; Curtin, 
2009; Caranta, 2009; Mendes, 2009; Harlow 2011; Hofmann, Rowe and Türk, 2011; Mendes 2011; Chiti, 
2016; Wollenschläger, 2017;Harlow, Leino and della Cananea, 2017; Craig, 2018; Carolan and Curtin, 2018; 
Mendes and Venzke, 2018; Stelkens, 2018; Mendes, 2018). As Hofmann, Rowe and Türk have highlighted 
in their reference work on EU administrative law and policy, EU administrative law studies the tasks 
entrusted to administration, the processes through which those tasks are fulfilled and the organisational 
framework within which those processes take place (Hofmann, Rowe and Türk, 2011). More particularly, it 
analyses those tasks, processes and institutions at both EU and Member State levels. So far, however, 
EU administrative law scholarship has predominantly focused on processes, tasks and institutions at EU level 
(most notably comitology and related implementation procedures (Lenaerts and Verhoeven, 1993; Vos, 
1997; Volpato, 2019) and the accountability of EU administration (Bovens, 2007; Curtin, 2009; Dawson, 
2015), EU agencies (Everson, 1995; Chamon, 2016; Everson, Monda and Vos, 2018), on integrated, 
composite or mixed administrative procedures (Schmidt-Assman, 1999; Della Cananea, 2004; Hofmann and 
Türk, 2007; Mendes, 2011), on common principles governing EU administrative procedures (Reneual, 2014; 
Brito Bastos, 2018) and on the spill-over of EU general principles of administrative law to national 
administrative procedures (most notably the impact of general principles of EU law on national 
administrative procedures, Dragos and Neamtu, 2009; Widdershoven and Remac, 2012; van den Brink and 
den Ouden, 2015; Xenou, 2017). 
 
At Member State level, focus has above all been on how administrations deal with EU substantive law and to 
what extent they enjoy discretion in doing so (Egeberg and Trondal, 2009). Comparatively little attention has 
been given to the conditions EU law sets on the institutional organisation and design – i.e. the status, format, 
structure, composition and modus operandi – of Member States’ administrative bodies or authorities. De 
Somer has acknowledged the emergence, at Member State level, of so-called ‘autonomous public law 
bodies’, which are ever more Europeanised. That Europeanisation trend, however, is not exclusively the 
consequence of EU law (De Somer, 2012), as the European Court of Human Rights (ECtHR) imposes 
conditions as well and Member States meet in international fora such as the Organisation for Cooperation 
and Development in Europe (OECD), which also results in streamlining of certain administrative law 
features. On top of that, autonomous public law bodies have been facing increasing scrutiny at Member State 
level, to which they also remain accountable. EU law operates against the background of this complex set of 
rules and has only a limited impact (De Somer, 2017). The exact scope, limits and possibilities of EU law’s 
interventions in those contexts have not been analysed comprehensively so far. 
 

ii. Objectives 

This project’s principal ambition will be to analyse how Member States’ institutional/administrative 
autonomy is structured, limited and understood as a matter of EU law across different sectors of 
regulation and how that understanding or those understandings have shaped Member States’ decisions to 
design administrative authorities in a particular fashion. The freshly obtained information regarding 
factors influencing Member States’ administrative designs will be relied on subsequently to construct a more 
structured, developed or coherent theoretical framework better capturing institutional/administrative 
autonomy’s place as a principle or value within the EU legal order. 
 
To attain that overall ambition, the project will pursue six objectives: 
 

(1)  to map for the first time and systematically the explicit and implicit organisational or institutional 
design obligations EU secondary legislation imposes on Member States’ administrative structures 
across 18 fields of EU-influenced regulation;  

(2)  to compare the differences and similarities between the mapped organisational and institutional 
design obligations; 

(3)  to uncover the concrete impact of the EU organisational and institutional design obligations have 
on the institutional and organisational design of Member States’ administrative structures in three 
case studies; 

(4)  to define more generally the relevant factors (including and in addition to EU secondary 
legislation) influencing the institutional and organisational design of Member States’ administrative 
structures; 
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(5)  to analyse how the previously identified relevant factors fit the EU-Member States competence 
division framework against the background of which institutional/administrative autonomy 
discussions take place; 

(6)  to formulate recommendations allowing for a more structured, developed or coherent 
operationalization of institutional/administrative autonomy as a value within the EU legal order. 

 
In terms of field covered, the project’s original focus lies on the way in which Member States’ administrative 
autonomy under EU law is understood in the context of the institutional design and organisational setup of 
administrative structures, bodies or authorities at Member State level. In doing so, this project takes a focus 
different from most previous research on the relationship between national administrative law and EU law 
which has focused on the impact of EU substantive law rules on Member States’ administrations (most 
notably Egeberg and Trondal, 2009) or on the reshaping of Member States’ administrative (justice) 
procedures (Eliantonio, 2008). It also takes a distinct approach from research focusing on the processes or 
common principles underlying decision-making procedures of administrative authorities (Ottow, 2015) by 
zooming in particularly on how the organisational design is affected by and fits EU law requirements. The 
analysis of how EU law influences the institutional organisation and design of Member States’ 
administrations is also different from questions relating to how those administrations cooperate within the 
context of EU-coordinated enforcement networks (De Visser, 2009; Joosen and Brandsma, 2017). By 
focusing on how EU secondary legislation affects the design of Member States’ administrations, this project 
offers a new and complementary way to explore the multidimensional relationship between EU law 
and national administrations (Trondal and Bauer, 2017), focusing on elements that have received little 
attention so far among scholars. 
 
Although the notion of institutional autonomy also pops up in relation to decision-making powers of 
(regional) authorities (CJEU, Case C-88/03, Portugal v Commission; CJEU, Cases C-430-434/06, 
Comunidad Autónoma de Castilla y León et al.; CJEU, Cases C-428-429/06, Unión General de 
Trabajadores de la Rioja et al., De Cecco, 2012; Popovic, 2018) and regarding the setup or structure of 
legislative institutions, tribunals and courts (Mehdi, 2014; Platon, 2018), the focus of this project is 
exclusively on rules, principles, policies and practices relating to the design and organisational features  
of administrative structures, bodies or authorities tasked with ensuring compliance in the application and 
enforcement of EU rules at Member State level (see also Chiti, 2012). Within the field of Member States’ 
administrations, the project makes the deliberate choice not to cover rules in the area of the common 
foreign and security policy and in the realm of tax law. Although the latter field is subject to some kind of 
harmonisation in the area of value-added tax (VAT Directive 2006/112/EC) and the Court also recognised 
Member States’ institutional autonomy in that framework (Case C-574/15, Scialdone; CJEU, Case C-310/16, 
Dzivev; CJEU, Case C-276/14, Gmina Wroclaw), the scope and ambition of EU substantive rules in those 
domains replace to a less significant extent Member States’ rules in place. For that reason, the EU also 
appears to intervene less in the institutional organisation of those administrations. That reason justifies why, 
for now, we decided to leave out those areas in the setup of this project. 
 

Section b. Methodology 

To attain the objectives defined above, the project proposes to proceed in three related work packages. Each 
package is characterised by its own research methods, time frame and output: mapping and comparing EU 
legal provisions (EU), uncovering their diversified appearances and impact of EU law on Member States’ 
administrative design (DAIMO) and reframing the administrative autonomy understandings traditionally in 
place in EU law scholarship (NIA). 

Work package I: mapping and comparing institutional design variety across EU law sectors (EU) 
 
As no comprehensive mapping has been done of the limits EU law has placed on the administrative 
autonomy of Member States, this work package will analyse and assemble the relevant EU legal provisions 
in that regard (stage 1) and compare them (stage 2), using a combination of black-letter and comparative 
legal analysis. 
 
Stage 1: mapping EU institutional design obligations (objective 1) 
 
A quick look at different EU secondary legislation instruments already allows to discern the presence of 
institutional or organisational design requirements across different EU law sectors. This work package 
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undertakes first of all to map the presence of those requirements across different fields of regulation. To 
facilitate that mapping exercise, three categories of EU rules will be distinguished. First, competition-
related rules, comprising rules aimed at guaranteeing free competition between businesses within the EU 
internal market. That category includes general competition law, yet also rules aimed at bringing more 
competition in sectors such as transport, telecommunications or digital markets. Second, stability and 
safety-related rules, comprising rules seeking to protect the stability and soundness of societal spheres. That 
category comprises rules regarding budgetary stability, border controls, transport and food safety, a clean 
environment etc. Third, weaker party protection-related rules, aimed at protecting parties presumed 
weaker because of their lack of information or their weaker position. That category encompasses rules on 
consumer protection, data protection, medicine regulation and asylum protection regulations. 

Within those general categories, 18 fields regulated by EU rules will be distinguished, in the framework 
of which organisational and institutional design obligations will be analysed: 
 

a. competition-related rules: 
o (1) competition law (Regulation 1/2003 (Cseres, 2010) and Directive 2019/1, which obliges 

competition authorities to be independent (Wils, 2017)) 
o (2) electricity and gas (Directives 2009/72 and 2009/73) 
o (3) electronic communications and audiovisual media (Directives 2002/21/EC and Directive 

2010/13, which presumes independent authorities to be in place) 
o (4) postal services (Directive 2008/6); 
o (5) railway liberalisation (Directive 2012/34) 
o (6) digital single market (roaming Regulations 531/2012 and 2017/920; geo-blocking 

Regulation 2018/302) 
b. stability and safety-related rules: 

o (1) prudential regulation in financial services (Regulation 1024/2013) 
o (2) Member States’ budgetary soundness (Regulation 473/2013 and the Treaty on Stability, 

Coordination and Governance in the Economic and Monetary Union, calling for independent 
budget authorities at Member State level) 

o (3) border protection (Regulation 2016/1624) 
o (4) food safety (Regulation 178/2002); 
o (5) environmental protection (Commission staff working document 2018) 
o (6) transport safety (the soon-to-be-replaced Directive 2008/96 (road), Directive 2016/798 

(rail) and Regulation 2018/1139 (air), Regulation 2016/1625 (maritime) and Directives 
2009/100 and 2016/1629 (inland waterways)) 

c. weaker party protection-related rules: 
o (1) data protection (Regulation 2016/679: Art. 28(1) of the General Data Protection 

Regulation 2016/679 (GDPR) demands the establishment for independent authorities to be 
in place at Member State level. The Court of Justice in 2010 already held that those 
authorities have to act fully independent (see CJEU, Case C-517/08, Commission v 
Germany, see also Lavrijssen and Ottow, 2012). 

o (2) general consumer protection (Regulation 2017/2394) 
o (3) consumer financial protection (Directive 2014/65 and Regulation 600/2014)  
o (4) asylum protection (Directive 2013/32) 
o (5) equality and antidiscrimination (Directive 2000/78/EC) 
o (6) medicinal products (Regulation 726/2004) 

 
For each field of regulation, the project will identify and analyse the provisions of the basic legislative 
instrument mentioned above as well as related (delegated and implementing) acts and preparatory and 
accompanying review documents, looking in a black letter law fashion for the explicit or implicit presence 
of one or more organisational or institutional design obligations. Those requirements can vary in scope 
and focus, yet essentially focus on four general elements: 
 

o legal form: the obligation or not to design Member States’ administrations in a particular way; 
o composition: conditions attached to the appointment of (key) officials within an administration; 
o process: design requirements as to the structure, outcome and review of decision-making; 
o modus operandi: the obligation or suggestion that procedural or other guarantees be put in place. 
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Stage 2: Comparing institutional design obligations (objective 2) 
 
The mapping of administrative design obligations constitutes the starting point for a comparative analysis. 
Relying on the three distinctive general categories of EU regulation distinguished above, the project will 
conduct both intra-category and inter-category comparisons. 
 
A first comparative assessment will be made between the six types of regulation within each category. That 
assessment will allow to outline in more detail the similarities and differences within each of the three 
categories. As the rules grouped in each category deal with more or less similar types of EU rules (promoting 
competition, ensuring safety and security or protecting weaker parties), it will be interesting to see whether 
the EU’s approach to administrative design obligations is similar in those instances. A cursory overview 
demonstrates that this is not the case. As the purpose of the comparison is not to find similarities where there 
are none, the differences will be outlined and compared as well. At this stage, we are not aiming to explain 
the differences, but rather to highlight them. We plan to publish, for each category of rules, an openly 
accessible academic article, highlighting the similarities and differences between different administrative 
design obligations within each category. 
 
Second, the findings of the three categories will be compared and tendencies, similarities or differences will 
be summarised between the distinctive categories. That analysis will focus on the law as it is in place (de 
lege lata) and will not fall into the trap of simply calling for a more streamlined approach when confronted 
with differences. The only purpose at this stage is to compare different categories and to identify parallels if 
those are present. 
 
From a methodological point of view, it is important to stress that the purpose of this comparison is not only 
to find similarities, yet also, and above all, to underscore the different approaches taken in different fields of 
regulation. The purpose of the exercise is not to find one common way in which an administrative autonomy 
principle has been applied, but rather to distinguish the varieties in place under EU law and to uncover, if 
any, previously undetected similarities and differences. To reach that objective, the method followed in both 
types of comparison will be the functional method in comparative legal analysis. This method approaches 
rules as solutions to particular societal problems (De Coninck, 2010, 323). Prior to comparing legal rules 
addressing that problem, that problem would have to be conceptualised and transformed into questions that 
function as a ‘tertium comparationis’ – a neutral intermediary allowing to compare different sets of rules 
(Zweigert and Kötz, 1998). As Michaels, 2006, has very convincingly shown, this method can be used as a 
‘heuristic device’, to trace down how law deals with similar problems in either similar or different ways. 
Although this method is not free from critique when used to compare solutions given to problems in different 
legal systems (Frankenberg, 1985; De Coninck, 2010), those criticisms are less pertinent when one compares 
a similar problem within one and the same legal order, as will be the case here. The main criticism is indeed 
that phrasing a comparison in terms of problems presupposes that the problem is the same everywhere. 
Within one and the same EU legal order, however, the problem the project tackles is similar (to what extent, 
if any, has EU law required Member States’ administrations to restructure or be modified?). As such, the 
functional method – relying on general comparative questions or categories such as the ones proposed in 
stage 1 of this package – serves as a useful instrument to trace similarities and, above all, differences 
between different fields and categories of EU regulation. 
 
Output and timing 
 
The following table presents the proposed timing, resources, output and dissemination foreseen in the 
context of this work package: 
 

Objective Timing Staff Output Dissemination 

Obj. 1: mapping 
18 months 

(Months 1-18) 
PI + PhD student 

List of relevant 
legislation 

Website + blog 

Obj. 2: comparing 
24 months 

(Months 19-42) 
PhD student + PI 

3 peer-reviewed 
articles 

PhD thesis 

Open access 
scientific 

publications 
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From the start of the project and over the course of 18 months, the PI will, together with a PhD student 
having obtained a specialised degree in European Union law, analyse the different categories of EU 
regulation and identify the presence of legislative provisions shaping the status, composition, process or 
modus operandi of Member States’ administrations. The PI will point the PhD candidate to the different 
basic legal instruments, which will be analysed and discussed in depth by both of them. We foresee one 
month per category of EU regulation to be analysed. That may seem too little or too much (when there are 
only limited interventions by the EU into Member States’ administrative design), yet one month seems 
adequate to identify the relevant provisions, understand the context of their genesis and derive whether or not 
they affect Member States’ administrative design. The aim is to produce a list of relevant EU legislative 
provisions, categorising each of those provisions into one or more general element categories as proposed in 
stage 1 of this work package. That list, which will be useful for other researchers as well as it assembles 
legislative provisions analysed rarely together, will be published on the project’s website, for all to access. In 
addition, the PhD student will write a blog on the difficulties, challenges and outcomes of the mapping 
exercise and the problems encountered when doing so. 
 
The second objective – comparing EU legislative provisions – will take place over the course of 24 months, 
starting in month 19 of the project. Once the different EU secondary legislation provisions have been 
assembled, the scope of EU interventions into Member States’ administrative autonomy will be compared. 
To do so, the PhD student will compare the scope of EU law intervention within each of the three categories 
of EU regulation (competition-related, safety and stability-related and weaker party protection-related). Over 
the course of 6 months per category, the PhD student will, in close interaction with the PI and following 
weekly meetings on the subject-matter, trace the differences and similarities between different EU law 
interventions in Member States’ administrative design. For each of the three categories, this comparison 
must allow us to produce an academic article, which will be submitted to journals such as the Review of 
European Administrative Law, Legal Issues of Economic Integration and the Maastricht Journal of 
European and Comparative Law. We foresee an additional six months to complete the comparison for each 
category, which will be followed by an inter-category comparison over the course of the next six months. 
That comparison will be done by the PhD student, who will be able to draw conclusions within the 
framework of his PhD thesis from that inter-category comparison. Although the comparisons will have 
finished in month 42 of the project, the PhD student will stay on until month 48 to finalise his PhD 
manuscript and to follow up on the submitted articles containing the results of the intra-category 
comparisons. The articles as well as the PhD manuscript will be openly accessible, allowing for the widest 
possible dissemination of research results. 
 
Work package II: a deeper understanding of the genesis and emergence of administrative organisational 
structures in EU Member States (DAIMO) 
 
The mapping and comparison of EU secondary legislation provisions will allow better to understand how far 
the EU intervenes into Member States’ administrative designs across different regulated fields. That analysis 
does not in itself allow us to derive whether EU secondary legislation obligations constitute a key factor 
having influenced administrative designs or whether other considerations play a more major role in that 
regard. In order to obtain relevant information as to how far EU law actually affected the design of Member 
States’ administrative structures, methods different from classical legal scholarship will have to be relied 
on. While it would be tempting to develop a hypothesis – e.g. EU law has had a major influence on the 
decision how to structure an administrative body or department – which would be tested empirically 
(compare Egeberg and Trondal, 2009), this project consciously takes a different approach. Rather than 
presuming in advance that EU law indeed did or did not have a major or minor influence and looking for 
answers with that background hypothesis in mind, we would like to explore on a more general level what 
the relevant factors are that influenced Member States’ administrative design. An approach that proves 
particularly useful in allowing for such an analysis is the actor-network theory (ANT) approach, 
originating in the field of Science and Technology Studies (STS, Jasanoff, 2007). Methodologically, that 
approach relies on a nuanced combination of documentary analysis and qualitative research, including semi-
structured interviews with those responsible and those involved in the administrative structure’s institutional 
organisation decisions. Despite being phrased as a theory, ANT is rather defined as a research method with a 
focus on connections between human and non-human entities (Dankert, 2011). Relying on that approach, 
three case studies will be set up (stage 1), enabling to draw conclusions as to the relative importance of EU 



Van Cleynenbreugel Part B2 EUDAIMONIA 
 

 9 

law and EU institutional design obligations in the overall setup of Member States’ administrative designs 
(stage 2).  
 
Stage 1: in-depth qualitative fieldwork analysis using an actor-network theory approach (objective 3) 
 
According to the ANT-founding fathers (Callon, Law, Rip, 1986 and Latour, 1987), social institutions are 
the product or an effect of a network of heterogeneous materials (Law, 1992). Human and non-human 
objects (including legal rules) intertwine to a certain extent, which translates into a social structure (an actor-
network) (Latour, 2010; Modell et al., 2017). Contrary to other social theories, where human behaviour is 
tested against a set of predetermined theoretical conditions, ANT does not have a theoretical background 
frame – humans as well as objects interact (and function as “actants”, Latour, 1996), which results in a 
network at a given point in time and can change. Non-human actors can push or create relationships, which 
translates into a network; in uncovering such network, according to Modell et al., 2017, 68, ANT remains 
deliberately open-ended about which actors and relationships matter in the formation of actor-networks. 
Beyond those theoretical observations, ANT allows to uncover connections without a predetermined 
framework in mind. It also enables to determine what factors – including legal rules – have played a role in 
putting frameworks of understanding in place. Within the realm of socio-legal studies, ANT approaches have 
been relied on, albeit to a limited extent. In the context of housing regulation, the importance of landlord 
associations in interpreting or applying the law has thus been established (Cowan and Carr, 2008). From a 
legal scholarship perspective, ANT nevertheless presents itself as an approach able to link law with the 
contexts in which it takes shape or is applied and as a step to obtain relevant data to criticise the functioning 
of the law (McGee, 2018). Although the particularlities of some Member States’ administrative structures 
have been analysed against an EU law background before (Poto, 2010), the ANT-approach has not been 
applied in this context (in fact, it has only been relied on to a most limited extent, see McGee, 2015). ANT 
allows to look for connections between different administrative design factors as a starting point to actually 
identify and lay bare those factors. Understanding particular administrative structures as the network of a 
variety of factors (actants), will allow to shed fresh light on how Member States’ administrative designs have 
come to being. 
 
It is submitted, therefore, that, conducting an ANT analysis into the factors having shaped an administrative 
structure in a particular way would allow to gain a deeper understanding of how and where EU law 
intervenes, which other factors shape Member States’ administrative design and how, as a result, 
institutional/administrative autonomy is understood at Member State level. The purpose of this work package 
is to lay bare the whole of those factors by using ANT-related research methods. ANT requires in-depth 
documentary analysis and some fieldwork taking the form of semi-structured interviews (Dankert, 
2011). 
 
Relying on those qualitative research methods, this stage of the project will engage in an in-depth assessment 
of the factors having influenced Member States’ administrative design. Since it would not be feasible within 
the project’s time frame and budget to analyse all 18 fields of regulation across all EU Member States, we 
made the conscious choice to limit our initial scope to three main case studies centred on the three categories 
of EU regulation distinguished previously. In each category, we plan to lay bare the factors having shaped 
institutional designs in a field where EU law institutional design requirements have obviously been imposed 
and in one where this is done more implicitly: 

o for competition-related rules: (1) general competition law and (5) railway liberalisation regulation 
o for stability and safety-related rules: (1) prudential financial regulation and (5) environmental 

protection regulation 
o for weaker party protection-related rules: (1) data protection and (5) equality and non-discrimination 

protection 
 
It would also not be feasible to conduct the in-depth qualitative analysis ANT requires across all EU Member 
States. Therefore, a choice has been made to restrict the case analyses to four EU Member States: 
Germany, Portugal, Poland and Romania. The choice for those four Member States is not random. In 
choosing between different Member States, we opted for one of the original North-Western-European 
Member States with a strong tradition in administrative law (Germany), a Southern-European State where 
government regulation and supervision has also consistently played an important role (Portugal), a more 
recently acceded Central-European state which had to modify its administrative structures to accommodate 
EU requirements (Poland) and an Eastern-European Member State, in which administrations have only 
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recently come to terms with EU law as impacting on their administrative structures (Romania). In each 
Member State, the six abovementioned administrative structures would be the subject of an in-depth ANT 
analysis aimed at uncovering the relationships between different principles, values and governance actors or 
levels that have influenced their institutional design. 
 
On the basis of that analysis, we can determine just how much or how little EU law has played a role and 
how the notion and principle of institutional autonomy have been understood by those responsible to design 
and operate the administrative structure at hand. The output aimed for in that respect consists in compiling a 
list of factors that underlie the design of administrative structures, in addition to and different from the EU 
ones identified in the previous work package. One could imagine reasons related to compliance with the 
European Convention on the Protection of Human Rights and Fundamental Freedoms (ECHR) as well as 
reasons grounded in national constitutional law to constitute additional factors having shaped Member 
States’ administrative designs. Those and other factors will be brought to light at this stage. 
 
Stage 2: building on ANT to uncover factors shaping Member States’ administrative designs (objective 4) 
 
The three in-depth case studies comprising six administrative structures in four Member States are aimed at 
starting to uncover the factors (or actors according to ANT scholars) that resulted in a particular 
organisational institutional design of a part of that Member State’s administration. The purpose of that 
exercise was to lay bare those factors in particular cases and to describe those influences. In a second stage, 
however, the project would like to test to what extent those factors identified in those particular case studies 
can also be found in other fields identified in work package 1 which are subject to direct or indirect EU 
administrative design obligations. The main objective will be to test and verify whether those factors also 
have influenced other fields of EU-induced administrative design at Member States’ levels or whether 
alternative factors have been in place in those contexts. 
 
Rather than repeating the in-depth ANT case study experiment to all sectors thus distinguished, the project 
aims to proceed in two steps at this stage. First, the research team will analyse and compare the findings of 
the different case studies and will identify the factors that have been outlined in the different case studies as 
factors having impacted on the organisational design of Member States’ administrations in a particular 
sector. Extracting those factors will result, for each of the three categories of EU-related rules, in a list of 
factors identified within one or more Member States during the case studies. Second, on the basis of that list 
of factors, we will draft a targeted questionnaire tailored to administrative structures within each 
category of EU-related rules. The questions will transcend classical legal questionnaires that ask about 
legal status, form and decision-making powers of national authorities (see e.g. FIDE, 2016), but will rather 
focus on factors – including EU law rules – that have influenced the design of a Member State administrative 
structure. Room will also be left to Member States’ administrations to highlight other factors that influenced 
the decision-making process in their opinion. A list of ten to fifteen questions will be foreseen; the questions 
will already reflect the findings obtained from the case studies in an attempt to test those findings in other 
fields/sectors as well. The purpose of those questions is not to ask explicitly about how EU law influenced 
the administrative design, but to investigate whether the variety of factors emanating from the case studies 
(which may, to a certain extent, include EU law requirements) have also influenced the organisational design 
of administrative structures in related fields. 
 
The questionnaire would be sent out to representatives of the administrative structures in each Member State, 
as well as to academic correspondents in all those Member States. The objective set here is to receive a filled 
out questionnaire both by the administrative structure concerned and the academic correspondent, the latter 
questionnaire taking a cross-sector perspective. Although the original questionnaires will be drafted in 
English, we will work closely with the academic correspondents to ensure a translation could be provided for 
if necessary. As to the set-up of the academic correspondents’ network, the PI will make use of the contacts 
he established within the framework of different EU law associations over the past years to build and 
maintain the network. 
 
Output and timing 
 
The following table presents the proposed timing, resources, output and dissemination foreseen in the 
context of this work package: 
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Objectives Timing Staff Output Dissemination 

Obj. 3: concrete 
impact 

18 months 
(Months 13-30) 

Senior scientist + 2 
PhD students + PI 

Four scientific 
articles 

Website reports + 
blogs 

Obj. 4: relevant 
factors 

12 months 
(Months 31-42) 

Senior scientist + 2 
PhD students + PI 

2 PhD theses 
1 case report 

Edited volume 

Factors’ list on 
website 

Workshop  

 
To complete the first stage of the second work page, the PI will set up a dedicated research team comprising 
a senior scientist having experience with ANT approaches as well as two PhD students. All three of them 
will conduct one the abovementioned case studies across four Member States. The senior scientist will also 
be responsible with the PI for the preparation and structuring of the interviews and questions. Although the 
case studies and interviews will be conducted principally in English, a local experts/academic correspondents 
will be involved in each of the four Member States. The PI has already collaborated with colleagues in those 
Member States able to act as academic correspondent. The responsible case study researcher will organise 
interviews and engage in documents analysis. In terms of output, the interviews and document analyses will 
constitute the backbone of two PhD theses and one case study report/monograph prepared by the senior 
scientist. Each case study will give rise to at least one academic article submitted in interdisciplinary journals 
such as the Journal of Common Market Studies, Journal of Law and Society and the European Law Journal. 
The PI and senior scientist will also prepare a peer-reviewed article outlining the potential for ANT as a 
means to approach questions relating to EU-Member State balance in EU administrative law. All articles and 
case reports will be openly accessible. The PhD students will also write a blog detailing their experiences 
and difficulties in applying ANT-approaches to this particular situation. 
 
In the second stage, the questionnaires will be the central tool to collect additional information. In practice, 
489 questionnaires (in case of 27 Member States or 508 in case of 28 Member States) will be sent and 
analysed (to all fields and Member States not included in the first package). The PI, the senior scientist and 
the two PhD students will work together in an organised way to analyse and summarise the answers obtained 
and to find similarities and differences between them. Those answers will allow the PI and his team to 
develop a refined list of factors influencing Member States’ administrative designs. That list will be 
published on the project’s website. In addition, the answers obtained at this stage will allow the junior 
researchers to complete their PhD theses by comparing our list with the factors they identified in their case 
studies and the senior scientist to his case report, which will be published in the form of an openly accessible 
scientific monograph. Although the analyses will be finished in month 42 of the project, the PhD students 
will keep working on their manuscripts until month 60, allowing them to finalise his PhD, to follow up on 
the submitted articles containing the results of the intra-category comparisons and to take part in the 
organisation of dissemination events. The obtained answers will constitute the basis for an academic 
workshop and edited volume in which parallels and differences in terms of Member States’ administrative 
design and the (non-)role of EU law will be highlighted. The purpose of the workshop – organised between 
months 42 and 46 of the project – will be to assemble 12 researchers in addition to the PI (the four project 
researchers, five academic correspondents and three experts on EU administrative law), who will all 
contribute to the edited volume on the subject matter. The volume will be published as an e-book on the 
project’s website as well. 
 
Work package III: Towards a better informed institutional/administrative autonomy framework 
accompanying EU law (NIA) 
 
The previous work package allowed to contextualise the previously mapped EU legal obligations within the 
array of other relevant factors shaping administrative designs at Member State level. The overview of those 
relevant factors thus assembled allows to shed light on the framework within which Member States’ 
administrative design takes place across different fields influenced by EU regulation. Awareness of those 
factors and that framework alone, however, is not sufficient to conceptualise the proper limits of 
administrative autonomy under EU law, which remains the principal objective of this project. To do so, it is 
important also to determine to what extent the factors identified fit the EU legal framework and what that fit 
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or lack of fit can teach us about the possibilities and limits for the development of a more coherent and 
structured administrative autonomy framework under EU law. This work package compares the factors 
identified in the previous package against the background of EU competence division theories (stage 1), 
and will use that analysis as a starting point to reflect on the room for a more coherent, developed or 
structured administrative autonomy framework in EU law, exploring different legal policy options and 
offering tailored policy recommendations for each (stage 2). 
 
Stage 1: embedding administrative design factors within EU competence-division theories (objective 5) 
 
The research conducted in the previous work package allowed to establish that Member States’ 
administrative design decisions are affected not only by EU law but also by other (legal, policy or 
alternative) factors. As we want to explore how the EU can frame its secondary legislation interventions into 
Member States’ legal orders in a more structured, developed or coherent fashion, it is important to 
understand how all those factors identified relate to what the EU can or cannot do. The best way to explore 
what the EU can and cannot do is to revisit theories of competence division between itself and the Member 
States. EU-Member State competence division is essentially understood in formal-legal (EU and Member 
States’ law remain distinct legal orders with their own sources of authority) or governance-oriented (different 
legal norms interact in a more symbiotic way to create a new, mixed legal order) terms (Schütze, 2009; 
Dawson, 2011), both of which could be considered to be grand theories of EU-Member State competence 
division. The literature on this topic is vast, focusing on the general framework (von Bogdandy and Bast, 
2002, 2009; Van Cleynenbreugel, 2016), on the principle of subsidiarity and its exercise in practice (Granat, 
2018), the room for harmonisation (Davies, 2006; Weatherill, 2006; Somek, 2008; Van Cleynenbreugel, 
2014(2)), the role of subnational authorities (Finck, 2017), the relationship between the EU Courts and 
Member States’ constitutional courts (Claes, 2006) and the impact of fundamental rights on the division of 
competences between the EU and its Member States (Eeckhout, 2002; Dougan, 2015; Kosta, 2015) and the 
role of the Charter of Fundamental Rights in that regard (Babayev, 2016). Each of those analyses, even 
indirectly, relies on a particular understanding of how competences have been or are to be divided between 
the EU and its Member States. 
 
In both formal-legal and governance-oriented understandings of EU-Member States’ competence division, 
the notion of institutional/administrative autonomy is given a particular shape or focus. This stage will 
uncover and conceptualise that focus. The PI will develop this stage building upon his previous work on 
integrated market supervision structures, which allowed him to identify the key competence division 
principles that inform the setup of EU supervisors in those contexts. The aim here will rather be to offer a 
status quo of how formal-legal and governance-oriented competence division theories understand 
institutional autonomy as a theory enabling and restraining EU interventions in Member States’ 
administrative design competences. Summarizing the key features of EU-Member State competence division 
theories will allow to draft a comparative table, through which the fit or non-fit of the factors identified can 
be analysed more easily. 
 
Stage 2: recommendations for setting up a more developed, structured or coherent 
institutional/administrative autonomy approach under EU law (objectives 5 and 6) 
 
Having revisited that status-quo, the PI and senior scientist will analyse how the factors identified fit those 
understandings of competence-division, questioning whether the EU could, in theory, increase its 
institutional design obligations or should modify and restrain them against the background its own 
competence division framework. As such, it seeks to question to what extent the results obtained in previous 
work packages fit or can be embedded in existing theoretical frameworks of EU-Member State competence 
division and what the impact of such embedding would be on our understanding of the place and role of 
Member States’ administrative autonomy within the EU legal order. 
 
Starting from the comparative table drawn up in the previous stage and relying on the analysis of legal 
theories and EU law provisions, this stage will explore to what extent the previously identified factors fit or 
do not fit EU competence division. The fit or lack of fit will have implications on the ways in which an 
administrative autonomy framework can, as a matter of EU law, be developed more or less structurally. In 
evaluating those implications, we will distinguish and examine the (im)possibility, as a matter of EU law, of 
the following three scenarios to take place in each of the grand theories of EU-Member State competence 
division design: 
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o The continuity scenario: maintaining the status quo yet focusing more explicitly on ways to mobilise 
EU law as a tool to limit unbridled and incoherent EU interventions in the administrative design of 
Member States’ administrations; 

o The polycentric governance scenario: abandoning the administrative autonomy principle narrative 
overall and focusing on other principles of good administrative organisation to develop a more 
streamlined approach towards EU-Member State interactions in administrative design; 

o The principle scenario: the development of a more explicit and constitutionally protected principle of 
administrative autonomy similar to the principle of procedural autonomy yet with different limiting 
conditions comparable to the principle of national procedural autonomy. 

 
That analysis would also allow for tailored policy recommendations for each scenario, should EU 
policymakers wish to embed its current EU administrative design interventions more firmly into either one of 
those scenarios and develop a more structured, developed or coherent narrative underlying 
institutional/administrative autonomy within the EU legal order. 
 
Output and timing 
 
The following table presents the proposed timing, resources, output and dissemination foreseen in the 
context of this work package: 
 

Objectives Timing Staff Output Dissemination 

Obj. 5: embedding 
factors 

6 months 
(Months 43-48) 

PI 
Preparatory work 

for Obj. 6 
Project website 

Obj. 6: 
recommendations 

12 months 
(Months 49-60) 

PI + senior scientist 
Open access articles 

+ monograph 
Stakeholders’ 

workshop 

 
The first stage of the project essentially requires a literature study to be conducted, on the basis of which a 
comparative table can be drawn up outlining the essential features of EU-Member State competence division. 
In previous projects, the PI has had the opportunity to study and analyse EU-Member State competence 
division theories, which will allow him relatively easily to identify the key features of both formal-legal and 
governance-oriented competence division theories. Identifying those features will allow to establish 
benchmarks of EU-Member State competence division. Those benchmarks essentially focus on subsidiarity, 
sincere cooperation, procedural fairness and effective judicial protection. In either the formal-legal or the 
governance-oriented understandings of EU-Member State competences division, those notions have been 
interpreted differently. Revisiting those differences the PI will assess to what extent the factors uncovered in 
the previous work package allow the EU more or less to intervene depending on the theoretical framework 
one relies on. The comparative table proposed to distinguish the features of EU competence division will 
serve as a preparatory device for scientific articles and a research monograph published at the end of this 
work package. The table will also be published on the project’s website. 
 
The second stage of this work package will essentially require the involvement of the PI and the senior 
scientist, analysing and embedding the factors identified within the competence division comparative table 
drawn up in the previous stage. The analysis will result in two scientific articles, centred on subsidiarity and 
sincere cooperation and the ways in which those principles impact on EU institutional design of Member 
States’ administrations. Those articles will be submitted to journals such as the Common Market Law 
Review, European Law Review, Journal of Common Market Studies, Journal of European integration. The 
purpose will be to publish one article in a law review and the other in an interdisciplinary journal. The 
articles will also be available on the website. The output in this stage will also result in a research monograph 
by the PI in which the main research results will be summarised and practical recommendations will be 
made. In doing so, the monograph hopes both to stimulate debates on how the organisational design of 
Member States’ administrations in the shadow of EU law can be developed further. The senior scientist will 
have regular discussions on the way in which the factors are integrated into our understanding of EU 
competence-division theories. To disseminate the results of that stage, a stakeholders’ workshop around 
month 50 of the project will be organised with EU and Member State officials and policymakers to discuss 
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the results of our research, to fine-tune research results and to present constructive ways forward. That 
workshop will invite 15 stakeholders (representatives from the EU institutions, from Member States and 
from academia) to discuss, criticise and debate the progress made. 
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