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l. Introduction

State aid private enforcement continues to develop rapidly with landmark cases that are some of the most
important in competition law. This special issue will look at this type of competition law private enforcement
which, given the recorded cases, is as developed, if not more developed, than enforcement in antitrust matters.

So much ground has been covered since the adoption of the first Notice on the cooperation with national courts in
1995. [7] The national courts of the EU Member States have continued to experience a surge in State aid cases, in
particular in view of the current public and business interest on State aid matters in the recent years as well as the
European Commission’s (‘Commission’) role as a strong advocate of private State aid litigation. But, more can be
done as concluded below.

State aid private enforcement covers actions before national courts that aim at safeguarding the subjective rights
of third parties against the violation of State aid rules by Member States to ensure the public enforcement of rules
by the Commission. It also covers actions before national courts against beneficiaries who unlawfully benefit from
that violation. Although State aid issues often involve a triangular relationship between the Member State, the
beneficiary and the Commission, State aid private enforcement can also lead to disputes taking place only
between private parties.

We will not go into the nitty gritty of what constitutes State aid but rather provide an overview of the plethora of
case law which makes up State aid private enforcement. This article begins with a brief recap of the main
principles as shaped by the Court of Justice of the European Union’s (‘CJEU’) case law before moving on to look
more concretely at the types of actions national courts face.
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Suffice it to say that under Article 107(1) of the Treaty on the Functioning of the European Union (‘TFEU'), State aid
granted by Member States is prohibited in principle (exemptions can be exclusively decided by the Commission
under Article 107(3) TFEU or Article 106(2) TFEU) and Article 108(3) TFEU requires Member States to notify the
Commission any plan to grant new aid that fulfils the conditions of Article 107(1) TFEU.

In their application of Article 108(3) TFEU, Member States are subject to a standstill obligation which prevents
them from implementing the aid measure before the Commission has issued a decision following a compatibility
assessment of the notified aid. The Commission has exclusive competence to decide whether the aid is
compatible subject to exclusive judicial review of the CJEU. Since the CJEU has, under Article 263(1) TFEU,
exclusive jurisdiction to review the Commission’s decisions, national courts of the Member States cannot review a
Commission State aid decision: national courts can only decide whether a State measure constitutes aid within the
meaning of Article 107(1) TFEU and protect the subjective rights by drawing all consequences of the violation of
the last sentence of Article 108(3) TFEU by the Member State. To this end the CJEU declared that the latter has
direct effect as early as 1964 in the Costa case. [2] In this respect, the distinction between the concepts of
“unlawful aid” and “compatible or incompatible aid” is key: an aid is “unlawful” if it was not notified or was granted
prior to the Commission’s approval; this is a procedural concept only; an aid is regarded as “compatible” or
“incompatible” if the Commission declares it so, following its discretionary compatibility assessment; this is a
substantive concept only.

As a consequence, national courts do have a prominent role in the enforcement of State aid rules which has
shaped, in particular, the private enforcement of State aid through the enforcement of Article 108(3) TFEU. [3]
Moreover, the obligation imposed on national courts to draw all consequences of a violation of Article 108(3) TFEU
extends to national authorities in that they too are obliged to recover unlawful aid on their own initiative, even
without a Commission decision. [4]

Il. Main duties and powers of national courts as shaped by EU case law

It cannot be ignored that, albeit an indisputable field of competition law, State aid is to some the ugly duckling of
competition law due to its substantial differences with antitrust law or merger control, not least because the
addressees of the legal provisions are the Member States rather than undertakings. Beneficiary undertakings and
their competitors are thus not parties to the procedures in place for the assessment of an aid measure’s
lawfulness and/or compatibility, but are merely third parties, who have, for instance, no access to the
Commission’s file.

In following sections the general principles State aid private enforcement will be covered before moving on to case
law which deals with specific issues.

a) Key principles developed by the EU case law

As already mentioned above, it is a long standing principle that Article 108(3) TFEU (last sentence) has direct
effect. [5] Article 108(3) TFEU gives rise to directly effective individual rights of affected parties (such as the
competitors of the beneficiary of the aid but also any third party affected by the aid measure in question even if
they not directly competitively linked to the beneficiary). [6] These affected parties can enforce their rights by
bringing legal action before the competent national courts, which have a duty to ensure that the “effet utile” of
Article 108(3) TFEU is respected especially by ensuring that State aid rules have primacy over national procedural
rules (see Scottand Mineraldlsteuercases where respectively the CJEU ruled that a French national court should
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set aside national administrative law providing suspensive effect to an appeal of a national recovery order and the
financial court of Hamburg ruled that EU lax supersedes German tax law), [7] against the granting Member State
and the beneficiary.

According to EU case law, the validity of a State aid measure is affected if national authorities act in breach of
Article 108(3) TFEU. In such circumstances, “national courts must offer to individuals in a position to rely on such
breach the certain prospect that all necessary inferences will be drawn, in accordance with their national law, as
regards the validity of measures giving effect to the aid, the recovery of financial support granted in disregard of
that provision and possible interim measures”. [8]

In its settled case law, the CJEU has established the distinct, but complementary, roles of the Commission on the
one hand, and of the national courts on the other, in the area of State aid: with the Commission lies the substantive
assessment; with the national court lies the protection of the subjective rights of third parties by ensuring the
regularity of the obligation to notify which allows the Commission to fully exercise control of compatibility with the
internal market. [9]

National courts are obliged to enforce the notification and standstill obligations thereby protecting the rights of
individuals against unlawful State aid. In principle, national procedural rules apply to such proceedings. However,
based on general principles of EU law, the application of national law in these circumstances (interim relief -
suspensive recovery orders) is subject to two essential conditions: (i) the principle of equivalence (situations
under EU law and under national law cannot be treated differently) and (ii) the principle of effectiveness
(national rules apply provided that they do not render too difficult or impossible the application of the EU law, which
has primacy over national law). [70] In certain cases, national law should be set aside in order for EU law to be
applied in full.

Under its CELFcase law, [77] the CJEU clarifies the powers and obligations of national courts with regard to the
role of the Commission in State aid control. In light of a Commission decision declaring the aid in question
compatible despite it having been granted unlawfully (‘'unlawful aid’ due to lack of notification to the Commission),
Union law does not oblige the national judge to order recovery of the unlawful aid but only of the payment of
interest for the period during which the aid had been unlawfully granted. By contrast, if the Commission’s decision
on compatibility is annulled when the national court is seized, it cannot stay proceedings pending a possible new
positive decision. In that case, the national court is obliged to rule immediately and order the recovery, with interest,
of the unlawful aid even if that aid is subsequently declared compatible by the Commission. However, if the formal
investigation procedure is initiated: the judge is bound by the qualification of aid by the Commission. [72]

State aid rules grant extensive powers to national judges in the event of an infringement of Article 108(3) TFEU.
National courts’ competences are not subject to discussion with the parties. The EU case law has always been
very clear in that respect. Indeed, “the objective of the national courts is therefore to pronounce measures
appropriate to remedy the unlawfulness of the implementation of the aid, in order that the aid does not remain at
the free disposal of the recipient during the period remaining until the Commission makes its decision”.[13]

The CJEU requires the national courts to draw “all necessary inferences” under national law from a violation of
Article 108(3) TFEU “as regards the validity of the measures giving effect to the aid, the recovery of financial
support granted [...] and possible interim measures”. [14] In addition, in its Eesti Pagarjudgement, [75] the CJEU
confirmed that this obligation also extends, within the context of the application of the General Block Exemption
Regulation, to the national authorities in that they too are obliged to recover unlawful aid on their own initiative, even
without a national court or a Commission decision.
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b) Application of the principles in specific situations
w Powers of inquiry — Burden of proof

On the whole, national courts’ powers of inquiry remain limited as far as State aid matters are concerned. A
national court has to judge a case on the basis of the facts presented to it by the parties. State aid cases are often
complex and involve economic considerations (in particular for the qualification of aid in the event of an application
of the market investor test or of the Altmark principles on the notion of aid when a State measure aims at
compensating the discharge of obligations of services of general economic interest) [76] for which national courts
often lack the appropriate means to establish the factual information necessary for their decision. The burden of
proof, therefore, is often a hurdle that leads to the claimant being unsuccessful.

Claimants are often unable to present sufficient evidence to support the view that the State aid criteria have been
fulfilled. In the AirOne case in Italy, [77] the court of first instance in Sassari rejected the applicant’s request on the
ground that AirOne had not proved that the alleged State aid met the criteria of selectivity and that the disputed
measures constituted an undue advantage. In the P7 Holding case in the Netherlands, [78] the district court of
Maastricht held that the claimant had failed to provide sufficient evidence to prove an effect on trade between
Member States (see also Thomas Svensson case in Sweden [79]).

The Boiron case, [20] however, simplified the situation for claimants, in particular in complex cases where the
question involved verifying whether the Altmark criteria had been fulfilled. The French Civil Supreme Court applied
the CJEU case law, according to which the principle of effectiveness requires national courts to set aside national
requirements rendering the production of evidence impossible or excessively difficult.

» Recovery

The national courts can also act in the process of recovering aid. [27] Once seized either by the State following a
Commission decision or by a third party affected by the unlawful granting of aid, the national court has extensive
obligations with regard to the recovery of unlawful aid. Unlike the Commission, it has no power to assess the
compatibility of the aid with the internal market. It can, and must, be limited to noting the unlawful nature of the aid
despite having all powers (and duties) to order its recovery and its cessation and any other appropriate measure to
restore competition distorted by this unlawful grant. In the Residex case (NL), [22] the national court concerned
accepted the principle that State aid rules could be applied ex officio (even if in casu the public authorities had
raised the issue themselves) and ordered recovery of unlawfully granted State aid (the court of appeal of The
Hague did not rule on the ex officio point explicitly). Of course, the national court is also called upon to intervene
after a negative decision by the Commission in support of the Member State concerned, which would fail to fulfil
its obligation to recover unlawful and incompatible aid.

p Liability - Damages

In liability cases, courts have confirmed the Member State’s liability vis-a-vis the beneficiary’s competitor or third
party affected by the unlawfully granted aid based on the violation of Article 108(3) TFEU. However, French courts
have rejected arguments based on the violation of Article 107(3) TFEU whilst, further to a Commission decision (as
was the case in the Borotra case [23]) it was obvious that the State had infringed Article 107(3) TFEU and not only
Article 108(3).
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Private enforcement of State aid by the national courts takes on different dimensions and develops in a more
unpredictable manner to other areas of competition law specifically because undertakings are not the addressees
of the legal provisions nor any ensuing decisions. The Damages Directive for antitrust actions, [24] which formally
sets out the right to full compensation, excludes from its scope any harm caused by the anticompetitive behaviour
of a Member State. Article 1 of the Damages Directives provides that “anyone who has suffered harm caused by
an infringement of competition law by an undertaking or by an association of undertakings can
effectively exercise the right to claim full compensation for that harm from that undertaking or association.” Private
enforcement of State aid therefore evolves in different directions since there are various possible defendants and
claimants before the national courts of Member States.

It is regrettable that the harmonisation of private enforcement is divided in this way between antitrust private
enforcement, covered by the Damages Directive, and State aid private enforcement for which there have been no
legislative initiatives. It is clear that under antitrust rules, the Member States are willing to harmonise the rules
whereas the same is not true for State aid where there is a clear reluctancy from the Member States. This can
arguably be put down to the Member States blatantly protecting themselves against the potential efficiency of
State aid private enforcement where claims can be brought against them.

I11. Private Enforcement in EU State aid: cases before the National Courts

In their role in the private enforcement of State aid, national courts can face claims from three categories of
persons: (i) the Member State against the beneficiary; (ii) the competitors of the beneficiary and directly affected
third parties against both the Member State and the beneficiary; and (iii) the beneficiaries against the Member
State.

a) Cases introduced by Member States

In view of the importance for the proper functioning of the internal market in respect of the prior notification
procedure for State aid measures, the national courts must, in principle, enforce a recovery order of any aid paid in
breach of Article 108(3) TFEU. Indeed, it is tantamount to “erasing the advantage” on the part of the beneficiary to
restore the competitive situation.

By this recovery, the beneficiary loses the advantage which it had enjoyed on the market compared to its
competitors, and the situation prior to the payment of the aid is restored. Nonetheless, a theoretically valid
obligation to return unlawful state aid, or the theoretical correctness of recovery decisions by national authorities,
will not necessarily contribute significantly to restoration of competitive conditions on the internal market if the
practical effects of the relevant obligations would be very minor. [25] Also the Commission has, in its Recovery
Notice, [26] recognised that in the case of an insolvent beneficiary complete restoration of the pre-aid situation on
the market may in practice be impossible to achieve.

The recovery process is put into motion by the relevant administration, in the same way as the State would proceed
to obtain the repayment of any other debt. A recovery order is therefore delivered to the beneficiary of the unlawful
aid and requires the latter to repay the unlawful aid to the public authority concerned. This extends to obliging an
undertaking in receivership to include a State authority in the list of creditors to be paid on liquidation of the
company and this because a State’s right to recover the State aid should be considered as a debt of the company
payable with priority over other debts in the event of liquidation. [27]
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Since the public authorities can rely directly on Article 108(3) TFEU in order to serve a letter of formal notice as a
recovery order, should the beneficiary fail to comply with the order, the public authorities must go before the
national court to enforce the recovery order. In the Ryanaircase, [28] the Member State concerned (the Walloon
region in Belgium) even sought aid recovery before foreign jurisdiction (in Ireland). In another case involving
Ryanair, it is clear that national authorities will go to sometimes quite severe lengths in order to execute a decision.
Following a negative aid decision ordering the recovery of the aid in 2014, [29] a Ryanair plane was grounded and
seized by the French authorities at Bordeaux airport in November 2018. The amount of the aid in question was
recovered in a matter of hours... In a series of cases before the French Administrative Court of Nancy, the Minister
of Economy and Finances in France sought the annulment of the administrative tribunal of first instance’s decision
allowing the defendants restitution of the payment of taxes on advertising expenses paid for the year 2002. [30]

The last sentence of Article 108(3) TFEU entails an obligation for the national courts to ensure that procedural rules
for the enforcing the recovery of aid do not infringe the principles of equivalence and effectiveness. When an aid
measure is implemented in infringement of Article 108 (3) TFEU, national courts have the duty to uphold the rights
of the individuals, drawing all necessary consequences under national law as regards both the validity of decisions
giving effect to aid measures and the recovery of the financial support granted. In the Boiron case, [37] the CJEU
found that a rule of national law on the level of proof should be set aside as it did not comply with the principle of
effectiveness and made it impossible or excessively difficult for evidence of the existence of an
overcompensation to be produced. The CJEU judged that the national court is required to use all procedures
available to it under national law to render the claim of the party effective. On the basis of these principles, the
national rule of procedure should have been set aside. [32]

b) Cases introduced by competitors and directly affected third parties

Competitors may seek the recovery of any aid measure implemented in breach of the standstill obligation,
regardless of the Commission’s compatibility assessments and competitors may seek damages as a result of the
implementation of unlawful aid. [33] Dealing with such legal actions and thus protecting competitor’s rights under
Article 108(3) TFEU is undeniably one of the most important roles of national courts in the field of State aid.

There have been an increasing number of cases where competitors (and directly affected third parties) have
claimed for the recovery of unlawfully granted State aid or for the national judge to order injunctive measures to
prevent or suspend the granting of unlawful aid. National courts have ordered interim measures in several cases
(see for example Federchemica case in Italy [34]). However, should Streekgewest be interpreted broadly, the path
to private enforcement of the State aid rules could be extended beyond competitors and directly affected third
parties. [35]

Notwithstanding, the (in)famous cases of some German courts between 2006 and 2010, relating to aid measures
granted to Ryanair by German airports, which were contested by Ryanair's competitors, are unfortunate examples
of instances where the EU case law (SFE/ and Streekgewest cases) [36] was incorrectly applied by national
courts, and eventually restored by the relevant German Supreme Court. [37]

When it comes to cases introduced by the competitors of beneficiaries (or by the directly affected third parties) of
an aid measure the claims can be two-fold. Claims may be introduced by the directly harmed competitors of the
beneficiaries (or by the directly affected third parties), on the one hand, against the Member State, and, on the
other hand, against the beneficiaries.

p Against the Member State
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Damages actions against the Member State remain limited, in fact there has only been one case, to the writers
knowledge, in which competitors have actually been awarded monetary compensation (and this case is under
appeal on the exact quantum of damages). [38] It is often said that the main obstacle to damages actions brought
by private parties, based on a violation of State aid law is the lack of a clear legal basis under national law.
However, the Francovich EU case law on the liability principles enshrined in EU law directly could amply suffice for
State aid cases. Member States differ in their treatment of this question. Moreover, the requirement to prove
causation between a breach of Article 108(3) TFEU and the economic loss sustained by the claimant remains a
major problem, as this requires the claimants to show how its market share would have developed had the aid not
been granted to its competitor. However, this does not appear to be different from the classic issue of the
counterfactual in damages cases, which raises issues generally in antitrust matters.

The State’s responsibility can be best invoked under Union law by virtue of the Francovich case on State liability (in
the present context, the breach of the obligation to notify is a material infringement and the conditions of that case
law appear to be easily fulfilled) [39], or it can be invoked under national law depending on the national rules
regarding State liability. [40]

In Corsica Ferries, [41] the French Administrative Court of Bastia, awarded damages based on the Commission’s
decision on the unlawfulness and incompatibility of the aid. However, the national court also based its decision on
another French case, that of the Administrative Court of Marseille of 6 April 2016 which had annulled the local
authority’s decision to award the public service delegation and the contract relating thereto on the grounds that the
financial compensation provided for in the latter constituted unlawful State aid. And it was in reference to that
judgment, and not the Commission’s decision, that the Administrative Court found that the unlawfulness was such
as to engage the responsibility of the State. While this is grounds for a damages claim since the Commission had
already established the unlawfulness of the aid, such a claim may only be introduced at the end of the
Commission’s investigation, which may take two or more years. [42] This only goes further in showing the
necessity for harmonisation with regard to State aid damages, as is the case in antitrust, as it would clarify the
rules on private enforcement of State aid and ensure harmonious application across the Member States.

p Against the beneficiary

The other way of introducing damages claims before national courts is to bring the action against the beneficiary
directly when that undertaking becomes aware (or should have been aware) as a diligent economic operator that
aid is being granted without having been notified to the Commission, or where the aid has been notified but is being
implemented prior to the Commission’s approval decision.

Indeed, in addition to deploying the full force of the direct effect of Article 108(3) TFEU resulting in the possibility
for any affected party to request, before a national court, the recovery of the aid unlawfully granted, SFE/ also
recognises the right for the competitors of beneficiaries to receive compensation from these beneficiaries for the
damage caused by the unlawful aid. Although rejecting this right under EU law directly, the CJEU vested this right in
national law. [43] However, the problem lies in the fact that this depends on national recourse to the courts for
competitors and not all Member States have a clear legal basis for a claim. What is more, due to the national
court’s autonomy remedies depend on the legal remedies provided under national law. [44]

Such claims are not precluded by the mere fact that the Commission may start to investigate the aid in parallel.
Even if the Commission should ultimately consider that the aid is compatible, damages may still be justified due to
the fact that the aid was unlawful at the time it was granted. This also applies even if the Commission issues an
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approval decision prior to the national court’s decision, provided that the claimant can demonstrate that a loss was
suffered due to the premature implementation of the aid (CELF /). [45]

The lack of a clear legal basis under domestic law can be attributed to the ambiguity of the ruling in the SFE/ case,
whereby the CJEU stated that a breach of EU State aid law should “trigger the normal consequences of similar
breaches under domestic law'. Hence, the CJEU did not require Member States to create a specific damages
remedy and therefore left a substantial margin for the national courts. Indeed, since Article 108(3) TFEU does not
impose any direct obligations on the beneficiary, there is no sufficient EU legal basis for these claims. But SFE/ left
the door open for claims against the beneficiary when the CJEU held that “if, according to national law, the
acceptance by an economic operator of unlawful assistance of a nature such as to occasion damage to other
economic operators may in certain circumstances cause him to incur liability, the principle of non-discrimination
may mead the national court to find the recipient of aid paid in breach of Article [108(3) TFEU] liable”. [46]

By way of example, in Belgium, this type of action is based on the principles of actions for unfair competition.
Under EU case law, the beneficiary, by claiming any benefit from the violation of Article 108(3) TFEU, commits an
act of unfair competition under national legislation. The competitor of such a beneficiary therefore has the right to
stop this act of unfair competition by having recourse to an efficient litigation procedure that leads to a definitive
decision, even though the latter is adopted by virtue of an interim relief procedure (specific procedure for a ‘cease
and desist’ order under Belgian law). In this case, the Belgian courts have in particular recognised the right to seek
a cease and desist order setting aside the offer made in a public bid by an undertaking which was granted unlawful
aid. [47] The French Cour de cassation also recognised that competitors have the right to bring claims against the
beneficiaries of unlawfully granted State aid on the basis that the access to a market with the benefit of such an
aid constitutes unfair competition behaviour under the national unfair competition law. [48]

By ruling that Air Berlin, as a direct (low cost) competitor of Ryanair in the Hamburg/Liibeck area, was entitled to
request recovery of unlawful aid granted to Ryanair by the airport of Liibeck, the Kiel court shows that private
enforcement of State aid law at the national level can offer very positive results for third parties confronted with
this situation. [49] This judgment together with other German cases regarding aid granted to Ryanair however were
quashed on appeal by a series of judgment having the effect of depriving the competitor of any claim under
national law against a Member State or a beneficiary of unlawful State aid. This national case law clearly went
against EU case law and the principle of effectiveness. [50] As mentioned above, the German Supreme Court
corrected this mistaken case law in 2011. [57]

The Baby Dan case of the Amsterdam Court of Appeal is also worrying. [52] It concerns an action for damages
against competitors which received unlawful aid. The ruling shows that national courts can still have difficulties
with concepts as basic as lawful/unlawful aid versus compatible/incompatible aid. This can be surprising since
the ruling in SFE/, a case which is cited by the Amsterdam Court of Appeal in its ruling.

Things are on the move however and in the aftermath of the CJEU's judgment in Frucona, [53] initiated by the
Commission against Slovakia for failure to recover unlawful State aid, the Slovak Government prepared an
amendment of the Act on State Aid and the Enforcement Code. [54] The amendment expressly inserts a provision
into the Act on State Aid whereby a decision of the Commission about an unlawful and incompatible aid is directly
enforceable against the beneficiary from the day it is delivered to the Slovak Republic, and provides for the
procedure of recovery. If the definition of a determined procedure is very helpful, it was not necessary to provide
the former principle in such an Act on State aid. The EU case law was sufficient.

¢) Cases introduced by beneficiaries against the Member State
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Damages claims introduced by the beneficiary (against the granting authority) before the national courts are based
on the same principles. However, the damages for the beneficiary cannot be the aid’'s recovery. This is not a
damage, only the logical consequence of the restoration of undistorted competition following the granting of
unlawful aid. The damage must be inherently different in nature and in scope: the beneficiary should show specific
damage (for example, postponement of a decision to delocalise following the promise of an unlawful aid - the
loss from the non-delocalisation could be a damage; the beneficiary would probably have to share the damage
owing to his or her obligations of diligence with regard to the State’s decisions). [55]

The question is certainly more delicate due to the principle of effectiveness of EU law: damages cannot be a
roundabout way of recovering the amount owed to the State in respect of the recovery of unlawful (and possibly
incompatible) aid. Thus, the State’s responsibility with regard to the recipient of unlawful aid can only be founded
on damages that are clearly separated from the recovery of that aid. This is probably the (not good) reasons why
the Commission entirely ignored this line of damages cases in its 2009 Enforcement Notice.

National courts have rejected claims for damages by beneficiaries of unlawful aid for lack of causal link between
the fault of the State and the alleged harm. [56] National courts have relied on a principle that a distinction should
be drawn with claims for compensation for damage resulting from unlawfulness. In that case, the CJEU held that
"that damages which the national authorities may be ordered to pay to individuals in compensation for damage they
have caused to those individuals do not constitute aid within the meaning of Articles [107] and [107 TFEU]". [57]
Therefore beneficiaries can only claim damages separately from the recovery of the unlawful aid. [58]

The beneficiary of the aid can also try to contest the recovery order by bringing an action for annulment of the
decision ordering the recovery before the competent administrative court. Recipients of incompatible aid can also
try to challenge the grounds of recovery before national courts in actions for debt recovery by the authorities. In the
cases identified, beneficiaries of the aid have usually resisted returning the aid after the initial request from the
Member State. The beneficiary has usually appealed the court orders for repayment of the unlawful aid. Such
actions by the beneficiary, although logical, delay the date by which the aid can be fully recovered and cannot in
fine be successful in law.

National courts, such as the Austrian Constitutional Court, have ruled that beneficiaries of aid cannot rely on their
legitimate expectations in order to resist a recovery order. [59] In Germany, the administrative court found that if an
aid measure cannot be automatically recovered, that justifies the suspension of any subsequent payments.
Moreover, the court found that an expectation to preserve aid despite the Commission’s finding that it was
unlawfully granted cannot be protected before a national court by contesting a recovery order. [60] More
interestingly, a German Court found that the Member State is under an obligation to inform the aid recipient that the
aid had been granted in breach of the obligation to notify the Commission and recovery might ensue. [67]

This is in line with the constant EU case law ruling that beneficiaries can never have any legitimate protection in an
aid unlawfully granted. The CJEU established in one of its early State aid cases, and repeated ever since, that: "/n
view of the mandatory nature of the supervision of State aid by the Commission under Article [108] of the Treaty,
undertakings to which aid has been granted may not, in principle, entertain a legitimate expectation that the aid is
lawful unless it has been granted in compliance with the procedure laid down in that article. A diligent
businessman should normally be able to determine whether that procedure has been followed" [62] EU case law
has moreover clarified that " three conditions must be satisfied in order for a claim to entitlement to the protection
of legitimate expectations to be well founded. First precise, unconditional and consistent assurances originating
from authorised and reliable sources must have been given to the person concemed by the Community [EUJ
authorities. Second, those assurances must be such as to give rise to a legitimate expectation on the part of the
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person to whom they are addressed. Third, the assurances given must comply with the applicable rules." [63]
Hence, assurances given by national authorities about State aid matters are, by definition, incapable of creating
any legitimate expectation. [64] The same holds for assurances that are manifestly against the law, such as a
promise not to recover a State aid that the Commission has already declared incompatible and to be recovered.
Such assurances would manifestly not comply with the applicable rules.

IV. Conclusions

The national courts of the Member States have had a specific role in the private enforcement of State aid for over
fifty years, since the CJEU held that Article 108(3) TFEU (last sentence) has direct effect. This role is different to
that of the Commission but the powers of the national courts are nonetheless of great importance and are
sometimes superior to those of the Commission.

As opposed to antitrust private enforcement which is now shaped by EU legislative harmonisation through the
Damages Directive, the duties, obligations and powers of national courts in State aid private enforcement are
shaped by the EU case law and soft law (Commission’s guidance through the 2009 Enforcement Notice and the
2079 Recovery Notice). In the realm of State aid, the Member States play a problematic role by arguably preventing
the extension of private enforcement through harmonised rules throughout the EU.

The studies on the enforcement of State aid rules and decisions by national courts, first in 2006 and in 2009, and
now in 2019, show that despite progress and a lot of case law, private enforcement is still tricky due mainly to a)
the players involved — Member States and beneficiaries; b) the notion of aid which can be very challenging for
national courts in certain circumstances; and ¢) the lack of damages awarded. In fact, it could be said that it would
rather be higher awards of damages which could have the highest deterrent value for Member State which
consider granting unlawful and/or incompatible State aid and for the beneficiaries of that aid to ensure that they
also verify the aid they receive. This is in particular not helped by the lack of a State aid damages directive akin to
the existent one for antitrust.

We should favour all means of law to promote deterrence of unlawful State aid. Firstly, the Member States should
favour harmonisation for enhanced efficiency not only regarding Member State authorities granting aid but also to
push beneficiaries to check the State resources they receive and to also play their part in the due diligence required
in implementing State measures.

Note from the Editors: although the e-Competitions editors are doing their best to build a
comprehensive set of the leading EU and national antitrust cases, the completeness of the database cannot
be guaranteed. The present foreword seeks to provide readers with a view of the existing trends based
primarily on cases reported in e-Competitions. Readers are welcome to bring any other relevant cases to
the attention of the editors.

[1] Commission notice on the enforcement of State aid law by national courts, OJEU (2009) C
85/1 (the 2009 Enforcement Notice which replaces the 1995 Cooperation Notice, OJEU (1995) C
101/54). See also Commission Notice on the recovery of unlawful and incompatible State aid, OJEU
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