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ECJ, February 20, 1997, Mainschiffahrts-Genossenschaft eG (MSG) v. Les Gravières Rhénanes SARL, Case C-106/95, not yet published.

Article 17 of the Brussels Convention
 gives parties the possibility to agree on the judge who will hear possible dispute between them. Agreements on jurisdiction can be dangerous because prorogation of jurisdiction may be achieved by surprise, where a jurisdiction clause is not noticed by one of the party. In the present case, the Court had to decide under what conditions a clause appearing in a letter of confirmation (‘Kaufmännisches Bestätigungsschreiben’) can be effective.

1. Facts and Procedure

Mainschiffahrts-Genossenschaft eG (MSG), a transport cooperative based in Germany had chartered a vessel it owned to Gravières Rhénanes, a French company, by a time charter concluded orally. The vessel operated a shuttle service on the Rhine. With some exceptions, it mainly sailed in France. According to MSG, the handling equipment used by the time charterer to unload the cargo damaged the vessel. MSG brought an action before the Schiffahrtssgericht (Maritime Court) of Würzburg, Germany, against Gravières Rhénanes, claiming damages. According to the plaintiff, this court had jurisdiction because, after the completion of the negotiations, he had sent Gravières Rhénanes a letter of confirmation designating Würzburg as the place of performance and the Würzburg Courts as having jurisdiction. The same statements appeared on MSG’s invoices.  Neither the letter of confirmation nor the invoices were contested by the defendant. The Schiffahrtsgericht held it had jurisdiction. This decision was reformed in appeal. MSG asked the Bundesgerichtshof (Supreme Court) to rule on the jurisdiction problem. This Court sought guidance from the Court of Justice concerning the validity of a jurisdiction clause under the Brussels Convention.

2.  Jurisdiction agreements in letters of confirmation

Under Article 17 of the Convention a jurisdiction clause should be concluded in a certain form. Initially parties had the choice between an agreement in writing and an agreement evidenced in writing. The Court decided that if there is a general oral agreement, which is confirmed in writing by one party, the jurisdiction clause appearing for the first time in the letter of confirmation is not as such effective, unless the other party agrees to it in writing.
 This case law denied in fact all effect to commercial letters of confirmation, even though a great number of contracts are concluded this way.
 This was felt to be unduly restrictive in the context of international commerce.
 Therefore, the 1978 Accession Convention
 added a third alternative form : in the international trade, an agreement may be in a form which accords with practices in the field concerned, of which parties are aware or deemed to have been aware.
 With this amendment a jurisdiction clause contained in a letter of confirmation can be effective if this is recognized in a practice of the international trade. The 1978-amendment did not however recognize in itself the practice under which the absence of objection against a letter of confirmation may be deemed to constitute consent to it.
 The existence of such a practice must be proved by parties.

In the present case, the Court did not actually investigate the existence of this practice. It is indeed up to the national courts to examine in the concrete situation whether a certain practice exists. The Court only gave national judges some indications they should use when looking for such a practice. It remains therefore to be seen whether the German court in the present dispute will find that such a practice exists. This is a highly debated issue. Under German law, merchants are under a duty to react to letters of confirmation, for fear to be bound by it. This is however not the case in all Member States.
 Neither is there unanimity among national courts on the existence of a practice of this kind. Some courts have found it to exist.
 A German court has held on the opposite that this was not an international practice, since it is only recognized in Germany.
 The final decision of the national court in the present case will not put an end to the discussion, for recognition of a practice can vary from sector to sector. Each case must therefore be examined on its own merits, according to the guidelines set out by the Court.

3.  Practices of international trade : the guidelines issued by the Court

The Court indicated the objective evidence which is needed in order for the national court to determine the existence of a trade practice.

The first question which the Court addressed was that of the need for an agreement. It has always been emphasized that, whatever the form used, the essential element is that there must have been a consensus between parties regarding the jurisdiction clause.
 Formal requirements do not have an aim in themselves, but perform the function of ensuring that the consensus between parties is in fact established.

In view of this, the question arose whether the new possibility offered by Article 17 refers solely to the “form” of the jurisdiction agreement -in which case the amendment would merely amount to a relaxation of the formal requirements- or whether it also relates to the agreement itself, i.e. to the need for consensus between parties. If the former view is correct, the third hypothesis introduced in 1978 does not change in any way the need for actual consensus between parties.

The Court of Justice ruled that since the formal requirements are only intended to ensure that there is consensus, any relaxation of those requirements also relate to the agreement itself.
 After having observed that to take the view that the relaxation relates solely to the requirements as to form would be tantamount to depriving Article 17 of a major part of its effectiveness, the Court held that “consensus on the part of the contracting parties as to a jurisdiction clause is presumed to exist where commercial practices in the relevant branch of international trade exist in this regard”.
 The link between form and consensus was thus reaffirmed. Whenever a certain conduct is deemed to constitute consent according to a practice in force in an area of international trade, there is no need to prove that there was real, actual consent between parties. In that case there is ‘indirect’ consent, because parties are aware or ought to have been aware of the practices.

The Court then went on to give national judges some guidelines in their investigation of trade practices. It stressed the importance of an autonomous definition of those guidelines : while it was for the national court to determine whether there was a practice in the individual case, “the Court should nevertheless indicate the objective evidence which is needed in order to make such a determination”.
 By deciding when and where a practice can be found to exist, the Court retains control over the formal requirements needed to establish a jurisdiction clause.

The Court identified three conditions, two objective and one subjective. A first requirement is that the trade relationship concerned should come under the head of ‘international trade or commerce’. The Court stated the obvious, i.e. that the contract between M.S.G. and Gravières Rhénanes fulfilled that requirement.
 Admittedly, the international character is established when the two parties operate from different Contracting States. What however if two companies established in the same country enter into a contract for the sale of a business situated abroad? Is their transaction international?

It should be further ascertained whether the case is concerned with international trade or commerce. The Court apparently took for granted that two companies operating in the field of international navigation satisfy this condition. It can be argued that only transactions between professional merchants can be part of what the Convention calls ‘commerce or trade’. Only professional traders can indeed be deemed to know the practices followed in the trade. The scope of application of the third possibility mentioned in Article 17 should therefore be restricted to purely commercial matters. It is not yet clear however whether the scope of this provision should be limited from the outset, as sometimes advocated,
 to institutionalized trade -i.e. the transactions conducted on an organized market or exchange with an identified seat or location, such as the commodities sector- as opposed to ad hoc, isolated transactions. It is true that practices are more likely to exist and to be easily identifiable in institutionalized trade where a vast majority of transactions are concluded by referring to standardized general conditions of trade. Limiting the application of Article 17 to those sectors which are capable of being clearly defined would however deprive other international transactions from the flexibility introduced in 1978. The text of Article 17 does not support such a limitation of the scope of this provision. The Court did not feel the need to make a distinction between institutionalized and ad hoc trade. The difference between institutionalized trade and other international transactions can therefore at most serve as a guide to interpret the concept of trade practices.

The second requirement concerns the existence of a practice, under which a jurisdiction clause can be concluded in a form other than in writing or evidenced in writing. There are all sorts of practices in the world of international trade. Article 17 is only concerned with practices under which jurisdiction agreements can be concluded in a certain form. The Court examined the process through which national judges must go in order to establish whether there exists a practice.

As a general rule, the existence of a practice should be proven by parties.
 It cannot be taken for granted that the Convention itself recognizes a certain practice. Narrowing the scope of investigation, the national judge should concentrate his examination on the specific branch of trade concerned.
 One cannot expect to find general practices that hold in all sectors of international trade. The national judge should further look for practices followed by parties involved in the same type of contracts. Even inside one sector, different contracts can give rise to diverging practices.

Finally, the national judge should not look at his national law to determine whether a practice exists.
 The legal situation in his country, or in the other countries involved, is not decisive. If Article 17 merely contained a reference to national law(s) of the Contracting States, as has sometimes been defended,
 this would be tantamount to recognizing national practices. The Court clearly departed from that interpretation, stressing that the text of the Convention refers to practices in the international trade.
 Only true international usages come therefore into consideration.
 This stands in the line of the existing case law : the Court has always favored an autonomous approach to Article 17, independent of the requirements set out in national law.
 The fact that under German law the absence of reaction against a letter of confirmation constitutes consent should therefore be ignored by the national judge. What matters is whether it is also regarded as consent in the specific trade sector concerned. National law can still play a role in the investigation since it is most often national law which signals the emergence of a new practice.

After having told national judges where to look, the Court gave them some indications of what to look for. According to the Court, “there is a practice (…( where a particular course of conduct is generally and regularly followed by operators in that branch when concluding contracts of a particular type”.
 The regularity and generality of observance is part of any classic definition of ‘usages’.
 Those requirements seem somewhat superfluous, as they are inherent to any practice.
 They may however indicate that practices will appear more easily in fields characterized by frequent repetition of identical transactions in an essentially closed circle of traders, such as institutionalized trade. It is surprising that the Court omitted to mention the opinio juris, i.e. the expectation that the practices will be observed with respect to the transactions in question.
 In the end, even with the definition given by the Court, it will be very difficult to prove the existence of trade practices.

On top of those two objective requirements, the national judge must finally consider whether parties were aware of the existence of the practice. Article 17 is satisfied with actual or presumptive awareness. The Court distinguished two ways to establish awareness. On the one hand awareness can be presumed when parties “had previously had commercial or trade relations between themselves or with other parties operating in the sector in question”.
 This can be objectively demonstrated, if parties bring evidence that the contentious transaction was not isolated. The question arises where the threshold lies. If one single transaction is not enough, can the judge be satisfied with 10 or 20 contracts? This should be left to the common sense of national courts. Awareness can also be established when the practice “is sufficiently well known because it is generally and regularly followed (…( with the result that it may be regarded as consolidated practice”.
 Under this second hypothesis, the practice is so well-known in a given sector that it can be presumed that all traders in that sector are aware of it. Traders who are not actually aware of the practice can be considered negligent. Familiarity of parties with the practice is not made dependent on their having concluded a certain number of transactions in the sector. It is rather the practice itself which, because it is generally and regularly observed, allows the judge to presume awareness. But if the attention has apparently switched from the parties to the practice, this does not mean that every merchant in the sector can be presumed to be aware of it. It is indeed submitted that awareness can only be presumed when the parties concerned are regular ‘players’ of the international trade.
 Those companies can be presumed to know the practices because it is their recurrent activity which contributes to the establishment of practices. A company which only occasionally ventures into the realms of international commerce, can but in exceptional circumstances be presumed to be aware of its practices.

4.  Jurisdiction agreement other than under Article 17 : Agreements on the 

place of performance

The letter of confirmation had also designated Würzburg as the place of performance. Since the decision of the Court in the case Zelger v. Salinitri 
 it is not contested that parties can indirectly confer jurisdiction to a judge by agreeing on the place of performance of the litigious obligation without having to comply with the formal requirements of Article 17.
 Those agreements are valid provided parties are permitted by the law applicable to the contract to specify the place of performance of an obligation.
 

In the present case, the agreement artificially located the place of performance in Würzburg, while actual performance took place in France. The agreement had thus been made for the sole purpose of conferring jurisdiction under Article 5(1), without imposing any real obligation upon a party to perform there. Nonetheless, this agreement was valid under the law applicable to the contract, i.e. German law. Such a clause is called ‘abstract’ because its only aim is to disguise an agreement conferring jurisdiction. In legal writings, it had been submitted that ‘abstract’ clauses can only be effective when they comply with the formal requirements of Article 17.
 National courts have followed this opinion and refused to upheld place of performance agreements when they are in conflict with the geographical reality of the contract.
 
Following this trend, the Court ruled that a fictitious designation of the place of performance was not valid under the Convention. The Court referred to the ratio of Article 5(1), i.e. the particularly close relationship between a dispute and the court.
 It is only in view of this close relationship that the court of the place of performance is granted jurisdiction. Article 5(1) aims to confer jurisdiction to the court of the actual performance of the obligation in dispute. If the clause is fictitious, there is no direct connection between the dispute and the courts called upon to determine it. Therefore, the clause, which simply aims to circumvent the formal requirements of Article 17, does not fall under Article 5(1) but under Article 17 and has to comply with the requirements set out therein.

With this ruling, the Court has qualified the reference to national law it made in Zelger concerning the validity of place of performance agreements. Even if such an agreement is valid according to national law, it will not be upheld under the Convention if there is no close relationship with the real place of performance.
 If such a term is included in a contract for the sole purpose of attracting jurisdiction under Article 5(1), it should be treated as an agreement as to jurisdiction and take effects only if it complies with Article 17.

The problem will be to determine when an agreement can be considered to be ‘abstract’. In the present case there was no discussion, as performance had to take place in France but had been fictitiously located in Germany. But one can imagine  another situation where some of the connecting factors would point out to Würzburg. In that case, the agreement on the place of performance would not have been entirely fictitious. The Court was not entirely clear where it stated that designation of a place of performance with ‘no real’ connection with the reality of the contract cannot be upheld.
  One wonders how strong the connection must be between the place of performance agreed upon and the ‘reality of contract’ in order to escape nullity. If any agreement designating another place for performance than the place designated by the applicable law, is to be quashed, this would mean the whole judgment in Zelger v. Salinitri has been overturned, which surely was not the intention of the Court. The limits community law imposes on place of performance agreements have not yet been entirely defined.

5. Appraisal

Articles 5(1) and 17 are certainly the most frequently used provisions of the Brussels Convention. Nevertheless, and although the Court of Justice has had many opportunities to clarify them, some aspects remain uncertain. With this judgment, the Court shed some more light on yet unexplored parts of these two provisions.

The Court has provided national judges some well thought-of, if not entirely clear indications they can use in their investigation of international trade practices. It can be feared however that national courts will dispense with the cumbersome task imposed by the Court, and decide without much examination of the concrete situation. In the long run, the risk exists that it will be assumed too easily that a practice exists and that parties are aware of it.
 

With this judgment the Court has not ended the debate upon the scope of the new Article 17. Among the questions that remain unanswered is for example whether a trade practice can dictate not only the form but also the content of a jurisdiction clause. Can a practice relating to the content of a jurisdiction agreement be given effectivity under Article 17? 
 Another question is how far parties can go when designating the place of performance of an obligation. How much connection with the geographical reality of the contract is needed to escape the nullity reserved for ‘fictitious’ agreements? The border between agreements submitted to national law and agreements having to comply with Article 17 remains to be drawn. These and other questions are for the moment left to national judges to decide.
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