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L] Foraword

The intention of conference organisers was to put this complex and impor-
tent area of European Public Law in the scientific perspective, taking into con-
sideration the regulations and practice of the European Union, member states
and of the Republic of Croatia, Moreover, and even more important, it was not
the lack of regulation that has driven us toward this issue; rather it is the general
state of consciousness that needs to be re-calibrated according to unprecedented
social complexities that continue to emerge in modern Europe.

We owe a special gratitude to the Hanns Seidel Stiftung that supported pub-
lishing of the collected papers in your hands.

We are sincerely pleased that Ferlug dr. Kovac has recognized the impor-
tance of this legal phenomenon offering continuous support to our scientific en-
deavours by publishing the Conference outcomes in its edition,

Rijeke/Ludwigsburg, 12 June 2012
Nada Bodiroga-Vukobrat
Gerald G. Sander
Sanja Barié
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Minderheiten und ihre Beriicksichtigung im nationalen
und internationalen Recht

Bernd Baron vor Maydell*

1. Vorbemerkung

Lassen Sie mich mit einer persdnlichen Vorbemerkung beginnen,

Die Probleme von Minderheiten waren Gegenstand meiner ersten wissen-
schaftlichen Arbeit, meiner Disseriation, in der ich mich mit den Rechten natio-
naler Minderhciten auf eigene Schulen befasst habe!. Die besondere Situation in
den Nachfolgestaaten des chem. Osterreich/Ungarischen Reiches waren ein Ge-
genstand meines damaligen Interesses und haben zu verschiedenen Kontakten
mit Koliegen aus dieser Region gefihrt2,

Daneben hesteht sine noch Hltere Beziehung zu dem Minderheitenthema.
Ich starnme aus dem Baltikum aus ciner Familie, die mehrere hundert Jahre zyr
herrschenden Schicht der Gutshetren in Estland gehort hat3. Diese herrschende
Schicht ist dann nach dem 1, Weltkrieg zur Minderheit geworden, allerdings ei-
ner Minderheit, die von einem fortschrittlichen Minderheitenstatut profitiert
hatd.

*  Prof em. Dr. iur.; ehemaliger Direktor des Max Planck Instituls flir auslindisches und
internalionales Sozialrecht in Miinchen.

1 von Maydelf, Inhalt und Funklionen eines modernen Volksgruppenrechts, dargestellt am
Anspruch der Volksgruppen suf eigene Schulen in Deutschland, Jur. Diss., Matburg
1960.

2 Jahrzehnlc nach dem Abschluss der Dissertation ergaben sich mit einem Mitglied des
Sachyerstd4ndigen-Ausschusses der ILO (Prof. Mllfar) am Rande der gemeinsamen Ar-
beil Diskuasi ilber die Minderheitenprobl nach dem Unicrgang der Osterreich-
Ungarischen Doppel chie. In diese Disk war auch die Frau von Prof. Vilfam,
Maria Vilfan, embezogen, die auf Grund eigener Arbeiten mil der Minderheilenproble-
matik i Jugoslawien beslens veriraut war.

3 Zur Geschichte vgl. von Pistohlkrs, Die D in der Geschichte der battisch
Lander Estland und Lettland, in: von Pistohlkors (Hrsg.), Deutsche Geschichte im Osten
Buropas, Baltische Linder, 1994, S. 13 ff; vgl. auch von Rauch, Geschichte der balti-
schen Staaten, 1986.

4 Dazu Schiau, Die Deulsch-Balien, 1995, S. 87 {f.; vgl. such Schmidf, Geschichle des
Baltikums, 2. Aufl. 1993, S. 268 ff.
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tional legal systems. Universal political documents (notably the UN and the
ILO) had a direct impact on EU activities in the context of a global fight against
the pandemic and inclusion into releveant campaigns, and their nexus is discerni-
ble with codes of good practice ot Furopean companies and those oftering
health services. However, 4 higher prevalence of HIV in Europe is possible pro
future, which in the context of work, freedom of movement and social security
system benefils opens up certain dilemmas and poscs challenges to the European
social model.

The phase that has to be permanently improved due to its importance and
influence an the protection of fundamental huinan rights off HIV -infected work-
ers is the phase of further education in cooperation with social pariners, i.e.
management and workers’ organisations. Protection of privacy and dignity in
correlation with the right to confidentiality of testing and the right to work
should be reviewed on the case-to-case basis avoiding thereby every stigmatisa-
tion and discrimination. However, there should be constant re-evaluation of the
relationship of values protected by some decision or procedure. In other words,
HIV-infected workers have the right to be integral part of any company and any
employer since, on the basis of uncontested scientific knowledge, it is clear that
the risk of infection at work is mostly very small. The work of health care pro-
fessionals should be assessed carefully to avoid unnecessary procedures of de-
nial of the right to work. Invasive medicine represents a certain specific category
where there is a risk, but in these cases performance of work should be regulated
by a mutual agreement between an HIV-infected worker and an employer, and
not by unilateral moves of the administration. The role of the employer in mod-
ern European countries must be directed towards elimination of resistance of the
working environment to infected workers and a proper attitude towards potential
discrimination and stigmatisation. [t is important thereby to pay attention to dif-
ferences in the attitudes between women and men working with HIV-infected
persons, since men are more prone to prejudice and homophobia, while women
are more accepting of infected persons.’® Thus we need the essential achieve-
ments and values advocated by diversity management, including diverse and in-
clusive workforce in the broadest sense of the word.

70 Vest/Tarnoff/Carr/Vest/O 'Brien, Faclots Influencing a Manager’s Decision to Disci-
pline Employee for Refusal to Work with an HIV/AIDS Infected Coworker, in: Em-
ployee Responsibilities and Rights Journal, 15(2003), 1, pp. 32-34.

Human Rights of HIV-Positive People in the Light of the Case
of Kiyutin v. Russia

. s 1%
Nives Mazur Kumrid

“The HIY issue Is a human rights issue.

HIV prevention, treatment, care and suppor! is a
human rights priority, as much a challenge for
leadership as il is to vulnerable communities”.
Desmond Tute, XVIII Intemational AIDS
Conference, Vienna, Ausira, 23 July 2010

I. Introduction

The Case of Kiyulin v, Russia (application no. 2700/10) tackles the highly com-
plex and sensitive issue of discrimination against HIV-positive people and
reptesents the landmark case of the European Court of Human Rights (hereinaf-
ter: ECHR) referring to human rights of people living with HIV. In this prece-
dent case in which the judgement was delivered on 10 March 2011 and became
final on 15 September 2011, the ECHR has strongly condemned the discrimina-
tion, stigmatization and marginalization of people infected with HIV. This way,
the international community has not only paved the way for belter and more ef-
ficient protection of HIV-positive people but also drawn attention to the com-
plexity of the problem which is being faced by members of this large invisible
minority group. The problem ranges from overcoming life-threatening condi-
tions to various economic, social and political issues which, according to Kull,
“highlight intemnational injustices”l. This case has affirmed the ommipresent
prejudices against HIV-positive people, generated by social anomalies of a
global nature such as homophobia, poverty, heaith care disparities, racism and
other forms of discrimination,

Ph.D.; Assislant Professor, Chair of Intemational Law, Faculty of Law, Josip Juraj
Strossmayer University of Osijek/Croatia,

| Kuff, HIV History, Tllness, Transmission and Treatment, in: Cannon Poindexter (ed.),
Handbook of HIV and Social Work: Principles, Practice, and Populations, Hoboken
2010, p. 3.
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Discrimination based on health status or more precisely the difference in
treatment to which the applicant was subjected as an I1[V-positive person when
applying for a residence permit was put under the spotlight in the case of Ki-
yutin v. Russia, The proceedings were initiated before the ECHR by Mr Viktor
Viktorovich Kiyutin, a national of Uzbekistan, pursuant to the application of 18
December 2009 against the Russian Federation. The dispute emerged from Ki-
yutin’s (unsuccessful) attempts to obtain a residence permit in Russia, on the oc-
casion of which the only drawback to residence issue referred to Kiyutin’s
health status, The chronology of respective facts gets us back to the year 2003
when the applicant moved to Oryol, Russia, where he married a Russian woman
and submittcd an application for a residence permit. Mandatory HIV screening
of applicants is one of the preconditions for obtaining the residence permit in
Russia and the application is rejected if applicants are HIV-positive. Due to the
fact that Kiyutin tested positive for HIV, the final instance of the Oryol Regional
Court rejected his application for a residence permit on 13 October 2004. In the
meanlime, Kiyutin got a daughter in Russia in 2004. The complexity of the new
family situation encouraged Kiyutin to file a new application for a temporary
residence permit in 2009, Acting in compliance with section 7 § 1 (13) of the
Russian Foreign Nationals Act which prohibits issue of residence permits to for-
eign nationals infected by HIV, later that same year, the Federal Migration Ser~
vice made the decision that qualified Kiyutin as an unlawful resident in Russia.
Consequently, in his application before the ECHR Kiyutin claimed that he had
been discriminated against by the Russian authorities on account of his health
status. Although he was aware of the strict rules set out by the Russian legisla-
tion with respect to immigration of HIV-positive people, Kiyutin claimed that
Russian courts, when deciding on residence permits, should be more flexible
and take into consideration specific circumstances of every individual case. In
his concrete case, these specific circumstances encompassed his family situation
and state of health. Taking into account the overall factual situation, the ECHR
decided to try the case under Article 14 (prohibition of discrimination) in con-
junction with Article 8 (the right to family life) of the Couvention for the Protec-
tion of Human Rights and Fundamental Freedoms (1950)2.

Within the framework of this case, the below lines offer an overview of
relevant international legal concepts and regulations relating to the controversial
provisions of the Russian legislation as well as clarification of the judgement of
the ECHR and their repercussions for the legal status of HTV-positive people.

2 C ion for the P ion of Human Rights and Fundamentol Freedoms, as
amended by Protocols No. 11 and 14, Rome, 4.X1.1950, CETS No. 005. For the word-
ing of Protocol No. ! see ETS No. 155 and for that of Protocol No. 14 see CETS No.
194,
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IL. Definitions of discrimination and appertaining standards of
international law

Prohibition of discrimination is one of the most significant iraperative norms
within the system of human rights protection and thus has been incorporated into
numerous international legal instruments and general state praclice. Due o its
frequent and continuous application followed by opinio iuris on mandatory act-
ing in accordance with prohibilion of discrimination, the principle of non-
discrimination has gradually evolved into customary international law. Today,
this principle is inseparably linked with the equality principle - both concepts are
multidimensiounal and they imply legal, political and moral connotations3. De-
spite the importance of the principle of non-discrimination and the rich tradition
of the codification of this segment of international law, no universal anti-
discriminatory treaty which would cover all grounds of discrimination has been
adopted so far,

The roots of prohibition of discrimination can be found in a number of his-
torical documents such as Magna Charta Libertatum (1215) while in terms of
contemporary international law, prohibition of discrimination can be traced in
widely popular legal texts such as the Charter of the United Nations (1945)4 and
the Convention Against Discrimination in Education (1960)7 which both include
an anti-discriminatory provision mufatis mutandis integrated in several more re-

3 Swith, Textbook on International Human Rights, g edition, New York 2010, pp. 189-
191; Moeckli, Equality and Non-discrimination, in: Moeckli/Shah/Sivakumaran {eds.),
International Human Rights Law, New Yotk 2010, pp, 189-209; Brawnlle, Principles of
Public International Luw, 7% edition, New York 2008, pp. 572-575; dnidrivsy et al,
Med dno pravo 1, 2. mijenjeno izdanje, Skolska knjiga, Zagrab 2010, pp, 370-
382; Bari¢ Punda, Naéelo nediskriminacije — jedno od lemelinih nadela zodtite ljudskih
prava i sloboda, Zbornik radova Pravnog fukulteta u Spiitu, 1-2/2005, p. 27.

4 The relevant section of the Charter is the chapter oo International Economic and Social
Co-operation (1X) which calls for, inter alfa, “universal respect for, and observance of,
human rights and fundamental freedams for all without distinction as to race, sex, lan-
guage, or eligion”. Charter of the United Nations, Official Gazatte of the Republic of
Croatia - Intemational Treaties, No. 15/1993, pp. 305-335; corrections in No. 7/1994, p
31,

5 Pursuant to Article L § 1, discrimination (in (he context of educalion) is defined as ‘any
distinction, exclusion, limilation or preference which, being based on race, colour, sex,
language, religion, political or other opinion, national or social origin, economic condi-
tion or birth, has the purpose or effect of nullifying or impairing equelity of treatment in
education [...]". C ion againsi Discrimination in Education, Uniled Nations Edu-
cational, Scientific and Cultural Orgunization, Adopted by the General Conference at its
eleventh session, Paris, 14 December 1960, available at: http://www.unesco.org/
educalion/in formation/nfsuncsco/pd FDISCRI_E.PDF (nccessed 8 May 2012).
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cent and referential anti-discriminalory documents: the International Convention
on the Elimination of All Forms of Racial Discrimination (1965)6, the Conven-
tion on the Elimination of All Forms of Discrimination against Women (1979)7
and the Convention on the Rights of Persons with Disabilities (2006)8. Although
often cited in the context of the principle of non-discrimination, the latter four
documents stipulate prohibition of discrimination only in respect to specific
cases (in education, racial discrimination, discrimination against women and
persons with disabilities), so if searching for a universal definition of discrimina-
tion, one has to refer to the General Comment No. 18 on Non-Discrimination
(1989) made by the UN Iuman Rights Cominitiee concerning the International
Covenant on Civil and Political Rights (1966). This Comment sees discrimina-
tion as [...] any distinction, exclusion, restriction or preference which is based
on any ground such as race, colour, sex, language, religion, political or other
opinion, national or social origin, property, birth or other status, and which has
the purpose or effect of nullifying or impairing the recognition, enjoyment or
exercise by all persons, on an equal footing, of all rights and freedoms’9.

The principle of non-discrimination is one of the key provisions of the
Convention for the Protection of Human Rights and Fundamental Freedoms

& Anicle 1 § | specifies (racial) discrimination as ‘(...] any distirction, exclusion, restric-
tion or preference based on race, colour, descent, or national or ethaic origin which has
the purpose or effect of nullifying or impairing the recagnition, enjoyment or exercise,
on an squal footing, of human rights and fundamental freedoms in the political, eco-
nomic, social, cultural or any other field of public life'. Zuternattonal Convention on the
Elimination of A1l Farms of Racial Discrimination, A/RES/2106(XX) of 21 December
1965

7 Article | sets forth discrimination (against women) as ‘[...] any distinction, exclusion or
restriction made on the basis of sex which has the effect or purpose of impairing or nul-
lifying the recognition, enjoyment or exercise by women, irrespective of their marital
status, on a basis of equalily of men and wormen, of human rights and fundamental free-
domns in the political, cconontic, social, cultural, civil or any other field’, Convention on
the Elimination of All Farms of Discrimination Against Women, A/RES/34/180 of 18
December 1979.

3 Pursuant to Article 2, discrimination (on the basis of disability) means ‘any distinction,
exclusion or restriction on (he basis of disability which has the purpose or effect of im-
pairing or nullifying the recognition, enjoyment or excreise, on an equal basis with oth-
ers, of all human rights and fundamenial freedoms in the political, economic, social.
cullural, civil or any other field. It includes all forms of discrimination, including <ienial
of b] dation’. Ct ion on the Rights of Persons with Disabilities,
A/RES/61/106, 13 Decermnber 2006,

9 UN Human Rights Cornmittee (HRC), CCPR General Comment No. 18 Non discrimi-
nation, 10 November 1989, available at: http:/www.unhor.org/refworld/docid/
453883fa8.htinl (accessed § May 2012).
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(1950) as well or more precisely its Article 14 govemning that ‘the enjoyment of
the rights and freedoms set forth in this Convention shall be secured without dis-
crimination on any ground such as sex, race, colour, language, religion, political
or other opinion, national or social origin, association with a national misority,
property, birth or other status*10. Since this is an example of a non-independent
rule, i.e. an accessory prohibition of discrimination in which discrimination is
prohibited only in relation to the other rights enshrined in the Convention!l,
there was the need to broaden this kind of determination of discrimination,
which was realized in 2000 by adopting Protocol No. 12 to the Convention regu-
lating general prohibition of discrimination12,

Since the essence of the above case relates to analysis of Arlicle 14, special
attention should be paid to the standpoint of the ECHR in some of its judge-
ments based on this Article. One of the most quoted judgments of the ECHR is
undoubtedly that passed in the case of Willis v. UK (2002), which qualified dis-
crimination as “treating differently, without an objective and reasonable justifica-
tion, persons in relevantly similar situations’13,

MI. Applicable law in the Case of Kiyutin v, Russia —
national and international regulations

1. Relevant Russian law and practice

In submissions by the Russian Government filed as a response to Kiyutin’s ap-
plication, the Government denied that the refusal of a residence permit had
negative effects on the applicant’s right to respect for his family life. The Gov-
emment claimed that although the refusal could have negative repercussions for
the applicant's family life, its actions could be justified by provisions of particu-

10 Convention Jor the Protection of Human Rights and Fundamental Freedoms, as
amended by Protocels No. 11 and 14, loc. cit,

1 Thornberry/dmor Martin Estébanez, Minority Rights in Europe — A Review of the
Work and Standards of the Council of Burope, Council of Europe Publishing, Stras-
bourg Cedex 2004, pp 47-51.

12 Article 1 § 1 states that 'the enjoyment of any right set forth by faw shall be secured
without dizerimiation on eny ground such as sex, race, colowr, lanjuage, religion, politi-
cal or other opinion, nationsl or sucial origin, association with & national minority, prop-
erty, birth or other slalus'. Protocol No. 12 to the Convention for the Protection of Fu-
man Rights und Fundamental Freedoms, Roine, 4.X1,2000, CETS No, 177

13 Willis v. the United Kingeom, Application no. 36042/97, 11 june 2002, para. 48.
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lar Russian laws. This assertion primarily referred to Section 7 § 1 (13) of the
Foreign Nationals Act (2002) foresceing the possibility to refuse a temporary
residence permit or to annul a previously issued residence permit “if the for-
eigner is unable to produce a certificate showing that he or she is not infected
with HIV”14, Besides, the refusal was supported by the policy of the Russian au-
thorities laid down in the HIV Prevention Act (1995), the purpose of which was
to prevent “massive spread of the HIV epidemic and its socio-cconomic and
demographic consequences in the Russian Federation” because possible epidem-
ics repregents a threat "o persni}ui, public and national security and to the exis-
tence of humankind”, The sume’ Act in its Section L1 § 2 expressis verbis sets
out the obligation of expuision of HIV-positive aliens and includes the formula-
tion that “foreign nationals and stateless persons who are on the Russian terri-
tory are to be deported once it is discovered that they are HIV-positive™!5, Ex-
cept for proposing several other possible solutions (e.g. leaving the country and
coming back after every 90 days), the Russian Government pointed out that
Russian courts, when deciding on residence permits, are not bound to take ac-
count of the factual background of a specific case on the basis of humanitarian
considerations. In this concrete case, the factual background comprsed Ki-
yutin’s state of health, i.e. the clinical stage of his disease.

Apart from using the HIV Prevention Act (no. 38-FZ of 30 March 1995)
and Foreign Nationals Act (no. 115-FZ of 25 July 2002) as a legal foundation
for its allegations, the Russian Government referred to the case-law of the Rus-
sian Constitutional Court as well. On 12 May 2006, the Constitutional Court re-
jected a similar application for a residence permit submitted by an HIV-positive
Ukrainian national with the identical family situation like Kiyutin’s. Namely, the
Ukrainian national lodged an appeal against the decision of the Constitutional
Court and claimed that the HIV Prevention Act and the Foreign Nationals Act
are discriminatory and that they violate his right to respect for his family life and
his right to medical assistance. However, the Constitulional Court found the
provisions of appertaining laws fully compliant with the Russian Constitution
which considers the right to State protection of public health as one of the prin-
cipal comstitutional values.

The analyzed restrictive approach to the status of HIV-positive foreign
travelers and aliens is not a novelty in the Russian legislation, but Russia has in-

14 Kiyutin v. Russia, Application no, 2700/10, 10 March 2011, para, 22,
Y5 Kiyutin v. Russie, op. cit,, patas, 16, 40,
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herited it from the Soviet Union!6. Although restrictive measures have been ap-
plied in Russia for decades, they have failed to eradicate HIV/AIDS. In fact, the
fastest growing HIV infection is in Russial? and international travellers and mi-
grants have often been blamed for the spread of HIV/AIDS and other epidemic
and pandemic diseases!8.

2. Relevant international documents

According to estimates, more than 25 million people worldwide have died of
AIDS since the time when the disease was first registered in 198119, The pan-
demic character of this disease have enticed the international community to get
involved into codification of regulations aimed at ensuring legal protection of
the infected, including pratection from discrimination20. Due to the fact that
anti-discriminatory regulations providing HIV-positive people with necessary
protection represent the backbone of this paper, the following chapters cater for
an overview of relating regulations of international law which had major effect
on the positions of judges when deciding on the Kiyutin case.

16 Closen/Wojcik. Intemational Health Law, Intemnational Travel Resirictions and the
Human Rights of Persons with AIDS and HIV, in: Touro Journal of Transnational Law,
No. 2/1990, pp. 288-289.

17 Gostin, The Global Reach of HIV/AIDS: Science, Politics, Economics, and Reseurch,
in; Emory International Law Review, No. 1/2003, p. 6.

18 Hendriks, The Right to Freedom of Moverent and the (Un)lawulness of AIDS/HIV
Specific Travel Restrictions from a European Perspective, in: Nordic Journal of Interna-
tional Law, Val, 59/1990, p. 186.

19 Kuil, op. cit,, p. 7. MacFarlune draws attention to alarming data that HIV infects over
5000 people each dey, while the death rate exceedes 4 miflion deaths per year.
MacFarlone, Txclusion at the Borders: The Necessity of a Concrete International Law
Responding to HIV/AIDS Trave) Restrictions, in: Journal of Migration and Refugee Is-
sues, No. 4/2007, p. 125, For a deeper insight into HIV/AIDS pandemic, including (he
latest statistics, see: Walker, The HIV/AIDS Pandemic and Human Rights: A Contin-
uum Approach, in: Florida Journal of International Law, No. 2/2007, pp. 338-340;
Sidibé, Getting to Zero New HIV Tn(cclions: The Prevenlion Revolution, in: Brown
Journal of World Affairs, No. 2/2011, pp. 7-8 )

20 Nevertheless, Garrell is of the opinion that the pandemic’s impact on many areas of
daily life, such as cconomic activity, agricultural practices, childhood development, and
the credibility of political leaders is still poorly understood. Garrerr, Lessons of
HIV/AIDS, Foreign Affairs, No. 4/2005, p. 52,
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The leading role in defining international standards for protection of 11IV-
positive people have been played by the United Nations and the Council of
Europe.

Accordingly, the United Nations Commission on Human Rights adopted,
as early as in 1995, a resolution entitled the Protection of Human Rights in the
Context of HIV and AIDS, provisions of which have served as a guiding light in
a number of subsequent resolutions with the same name. The historically impor-
tant regulation proclaimed by the preceding resolution, which terminated the
possibility of existence of legal gaps regarding protection of HIV-positive peo-
ple, encompasses the formulation that ‘discrimination on the basis of AIDS or
HIV stalus, actual or presumed, is prohibited by existing international human
rights standards, and that the term or ofher status in non-discrimination provi-
sions in intermational hwnan rights texis can be interpreted to cover health
status, including HIV/AIDS’, The resolution also foresees active participation of
states in the procedure of implementation of provisions of international law into
their national legislation, inviting them ‘to ensure, where necessary, that their
laws, policies and practices, including those introduced in the context of
HIV/AIDS, respect human rights standards, including the right to privacy’2l, In
compliance with the aforementioned, these views have been repeated in more
recent resolulions of the Human Rights Committee (in 2006, the Committee was
succeeded by the Human Rights Council), the last of which was Resolution
A/HRC/RES/16/28 of 13 April 201122,

When it comes to prominent documents in this area, one also has to men-
tion the Declaration of Commitment on HIV/AIDS adopted by the United Na-
tions General Assembly Resolution A/RES/S-26/2 of 27 June 2001, Seeking an
effective response, § 58 of this Declaration calls upon the states to “enact,
strengthen or enforce, as appropriate, legislation, regulations and other measures
to eliminate all forms of discrimination against and to ensure the full enjoyment
of all human rights and fundamental freedoms by people living with HIV/AIDS
and members of vulnerable groups, in particular to ensure their access to, infer

21 The protection of human rights in the context of human immunodeficiency virus (HIV)
and acquired immune deficiency syndrome (AIDS), 3 March 1995, E/CN.4/RES/1995/
44, available at: bttp:/Awww.unher.org/refworld/docid/3b00Mac0.biml (accessed 20
May 2012)

22 The protection of human rights in the context of human immunodsficicney virus (HIV)
and acquired immune deficiency syndrome (AIDS): resolution adopted by the Fuman
Rights Conncil, 13 April 201 |, A/HRC/RES/16/28, available al: http://www unhcr.org/
refivorld/docid/4dbfT5fe2. html (accessed 20 May 2012). Bearing in mind the time when
the judgment was delivered, it is no wonder that the last resolution stated in Lhe judge-
ment was Resolution no. 2005/84 of 21 April 2005. See: Kiyutin v. Russia, para, 29.
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alia, education, inheritance, employment, health care, social and health services,
prevention, support and treatment, information and legal protection, while re-
specting their privacy and confidentiality; and develop strategies to combat
stignia and social exclusion connected with the epidemic’23,

In June 2004, the Joint United Nations Programme on HIV/AIDS/
International Organization for Migration (UNAIDS/IOM) published the State-
ment on HIV/AIDS-Related Trovel Restrictions that gives the states a few valu-
able recommendations. Before all, item | of the Statement clearly lays down that
‘HIV/AIDS should not be considered to be a condition that poses a threat to
public health in relation to travel because, although it is infectious, the human
immunadeficiency virus cannot be transmitted by the mere presence of a person
with HIV in a country or by casual contact (through the air, or from common
vehicles such as food or water)’. In the light of elimination of discrimination
against HIV-positive people, the same item explicitly sets forth that “exclusion
of HIV-infected non-nationals adds to the climate of stigma and discrimination
against people living with HIV and AIDS’. Furthermore, item 3 suggests that
‘restrictions against entry or stay that are based on health conditions, including
HIV/AIDS, should be implemented in such a way that human rights obligations
are met, including the principle of non-discrimination, non-refoulement of refu-
gees, the right to privacy, protection of the family, protection of the rights ol’
miprants, and protection of the best intcrests of the child’. Finally, what particu-
larly concerns the Kiyutin case is item 4 of the Statement stipulating individual
approach in every concrete case and stating that ‘any health-related travel re-
striction should only be imposed on the basis of an individual inter-
view/examination’24,

Significant contribution to formulation of anti-discriminatory regulations
has been made by the Office of the UN High Commissioner for Human Rights
which published, together with the UNAIDS, the International Guidelines on
HIV/AIDS and Human Rights in 1998 (consolidated version of the 1998 and
2002 Guidelines dates from August 2006). Pursuant to § 127 of the Guidelines,
‘there is no public health rationale for restricting liberty of movement or choice
of residence on the grounds of HIV status’. The only exception (o this concep-
tion i yellow fever which entails a certificate for inlernational travel. The re-
spective paragraph ends with the conclusion that 'any restrictions on these rights
based on suspected or real HIV status alone, including HIV screening of intetna-

23 Declaration of commitment on HIVIAIDS, A/RES/S-26/2, 27 June 2001,

24 UNAIDSTOM Statenent on HIVIAIDS-Relited Travel Resirictions, June 2004, avail-
able oz hip/fwww unher. org/refvorld/docid 468249392 htm (wecessed 21 May 2012).
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tional travellers, are discriminatory and cannot be justified by public health con-
cerns*25.

Ore of the legally binding documents of the UN in the sphere of protection
of HIV-positive people is the Convention on the Rights of Persons with Disabili-
ties which was adopted on 13 December 2006 and entered into force on 3 May
2008. Russia signed it on 24 September 2008 but has not ratified it yet26. The
generally accepted opinion on HIV-positive people spans the thesis that these
people are “persons with disabilities”, since they also “have long-term physical,
mental, intellectual or sensory jmpairments which in interaction with various
barriers may hinder their full add effective participation in society on an equal
basis with others’ (Article 1 § 2). Considering the rights protected by this Con-
vention which were affected in our case, the following articles are deemed rele-
vant: Article 5 — Equality and non-discrimination, Article 18 — Liberty of
movement and nationality, and Article 23 -- Respect for home and the family27.

All the above goals of anti-discriminatory policies were acknowledged in
the Report on the International Task Team on HIV-Related Travel Restrictions
prepared by the UNAIDS in December 2008. In detailed findings of the Task
Team, it was ascertained that there is no proof that ‘TIIV-related restrictions on
entry, stay and residence protect the public health’. This assertion was accorpa-
nied with the concern that ‘they may in fact impede efforts to prolect the public
health’, What is of utter importance is the conclusion that ‘restrictions on entry,
stay and residence that specify HIV, as opposed to comparable conditions,
and/or are based on HIV status alone are discriminatory’28,

Finally, the Committee on Economic, Social and Cultural Rights made a
highly valuable General Comment on Non-Discrimination (no. 20, 2009) in
2009, which clarifies Article 2 § 2 of the International Covenant on Economic,
Social and Culiural Rights (1966). This Article guarantees that the rights recog-

25 International Guidelines on HiVIAIDS and Himan Rights — 2006 Consolidated Version,
Joint United Nations Programme on HIV/AIDS (UNAIDS) 2006, HR/PUB/06/9, avail-

sble at: hiip://www.ohchr.org/Di /1ssucs/HIV/ConsolidatedGuidclinesHIV pdf
(accessed 21 May 2012).

26 Sce Convention and Optional Protocol Si es and Ratificati ilable al:
hitp://www.un.org/disebilities/countrics.aspTnavid=17&pid=166 (accessed 28 May
2012).

27 Convention on the Rights of Persons with Disabilities, A/RES/61/106, 13 December
2006.

28 Repori of the International Task Team on HIV-Related Travel Restrictions. Findings
and Recommendations (December 2008), UN Joint Programine on HIV/AIDS, June
2009, UNAIDS/09.19E/JC1715E, available at: http:/fwww.unher.orgfrefworld/dacid/
42944972 html (accessed 23 May 2012), paras. 30-40, 45-47,
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nised therein ‘will be exercised without discrimination of any kind as to race,
colour, sex, language, religion, political or other opinion, national or social ori-
gin, property, birth or other status’. As far as the perception of diserimination
against HIV-positive people is concerned, the key factor is the determination of
the broadness of the term of “other status™. The Committee expressis verbis as-
sumed that this term encompasses “health status” and specifically “HIV status”
as one of the grounds referred to in Article 2 § 229,

All the above-mentioned UN initiatives are in accordance with the 2000
Millenium Development Goals which aim to reduce global inequalities by 2015;
namely, one of these goals is to combat HIV/AIDS and other major diseases that
afflict humanity30.

Regarding relevant activities of the Council of Europe in this area, its Par-
liamentary Assembly has dealt with the issue of HIV/AIDS-related discrimina-
tion in a number of documents. As soon as in 1989, it adopted Recommenda-
tion 1116 (1989) on AIDS and Human Rights31 and in 2007, Resolution 1536
that only confirmed its dedication to combating all forms of digcrimination
against people living with HIV/AIDS32,

Although the number of legal regulations governing the issue of prolection
of HIV-positive people from discrimination exceeds the number of such docu-

29 General comment No. 20: Ni iminalion in ic, social and cultural rights
(art. 2, paragraph 2, of the International Covenant on Economic, Social and Cultural
Rights), UN Committce on Economic, Social and Cultural Rights (CESCR), 2 July
2009, B/C.12/GC/20, available at: hilp:/www.unhcr.org/refworld/docid/4a6096112.
himl (accessed 23 May 2012),

30 United Nations Millenium Declaration, U.N. Doc. A/RES/55/2, § September 2000. Sce
also: Sketty, Millenium Declaration and Development Goals: Opportunities for Human
Rights, in: Sur — International Jownal on Human Rights, No. 2/2005, pp. 8, 11, 20,

31 RECOMMENDATION 1116 (1989) on AIDS nnd human rights, Text adopted by the
Parliamentary Assembly of the Council of Europe on 29 September 1989 (21st Sitting),
ilable at: http://; bly.coe.int/Main.asp?link=/Documents/AdoptedText/1a89/
EREC1116.htm (accessed 23 May 2012). Hence, in item D (3), the Parliamentary As-
sembly calls upon the stales ‘ool o refuse the right of asylum on the sole ground that

the asylum-seeker is contaminated by the HIV virus or suffers from AIDS’,

32 Resolution 1536 (2007) on HIV/AIDS in Europe, Text adopted by the Parlizmentary As-
sembly on 25 January 2007 (8th Sitting), avalilable at: hip:/fassembly.coe.int/
main.agp?Link=/d /adoptedtext/ta07/erest536.hum, (accessed 23 May 2012).
Although most provisions are applicable to the Kiyulin case, item 9 (10) seems to be
highly worlh menlioning since il wems the slates Io 'ban compulsory HIV/AIDS
screening for people applying for travel visas, asylum, jobs or enwolment al a universily
in favour of voluntary testing’.
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wents stated in this paper33, the author has opted for only those standards of jn-
ternational law which have played a major role in shaping the opinion of judges
in the Kiyutin case and as such have become foundations for reasoning in sub-
sequent cases of discrimination against HIV-positive people.

IV. Migrations and HIV restrictions — comparative data

Comparison of the Russian legislation with dtandards of international law in the
area of entry, stay and residence of HIV-positive people reflects considerable
differences, to the extent that the Russian attitudes towards FI[V-positive people
can be identified as diseriminatory, Still, fair evaluation of the Russian legal
regulations and petting a comprehensive picture of this issue require a survey of
experiences of other states in this field, For that purpose, one can use the Map-
ping of Restrictions on the Entry, Stay and Residence of People Living with
HIV propared by the Joint United Nations Programme on HIV/AIDS (UNAIDS)
in May 2009.

According to the latest data of the survey (as of June 2011), 49 countries,
territories and areas impose some form of restriction on the entry, stay and resi-
dence of people living with HIV based on their HIV status, Among Lhem, there
are seven member states of the Council of Europe: beside the Russian Federa-
tion, these are Andorra, Armenia, Cyprus, Lithuania, Moldova and Slovakia.
Moreover, five countries require declaration of HIV status for entry or stay, re-
sulting, for people living with HIV, in either a bar to entry/stay or the need for
discretionary approval, .g. through granting waivers (none of those states is a

33 For a more detailed overview of the buman rights framework related to HIV practice
and policy see; Cannon Poindexter, The Hurman Rights ¥ramework Applied to HIV
Services and Policy, in: Cannon Poindexter (ed), Handbook of HIV and Social Work:
Principles, Practice, and Populations, Hoboken 2010, pp. 59-64; Closen/Wojcik, op. cit,
pp- 295-304; Kirby, The Never-ending Paradoxes of HIV/AIDS and Human Rights, in:
African Human Rights Law Journal, No. 2/2004, pp. 173-175; Kirby, AIDS and the
Law, in: Commonwealth Law Bulletin, No. 1/1993, pp. 357-363; Chang-Muyp,
HIV/AIDS and International Travel: International Organizations, Regional
Governments, and the United States Respond, in: New York University Journal of
International Law and Politics, No. 4/1991, pp. 1048-1052; MacFariane, op, cit., pp.
130-133, 136-137; Walker, op. cit., pp. 350-378, Bromiey Chan, From Lepal Universal-
ism lo Legal Pluralism: Expanding and Enhancing the uman Rights Approach to
HIV/AIDS, in: South African Joumal on Human Riglts, No. 2/2005, pp. 194-197,
Watchirs, Human Rights Approach 1o HIV/AIDS: Transforming Tntemational Obliga-
tions into National Laws, in: Australian Yearbook of International Law, Vol. 22/2002,
pp. 86-87, 89-93,
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member of the Council of Europe); {ive countries deny visas for even short term
stays (none of them is a member of the Council of Eurape); and 22 countries de-
port individuals once their HIV-positive status is discovered (including three
member states of the Council of Europe: Armenia, Moldova and (he Russian
Federation)34. Finally, 128 countries, territories and areas have no HIV-specific
restriction on entry, stay and residence3S.

MacFarlane argues that travel restrictions against HIV-positive people
‘shift the focus away from morc effective solutions like preventative measures
and education’, “create a false sense of security allowing residents of a country
to believe that the country is insulated from further infection’ and 'force HIV-
positive immigrants who fear a denial of admission o enter illegally’36, Recent
statistical trends warn that migrating persons are, next to women and children,
vulnerable populations who are increasingly infected by the HIV37,

V. Judgment of the ECHR - implications de lege lata and de lege
Jerenda

Kiyutin grounded his application on the thesis that the decision of the Russian
authorities to reject issue of his residence permit ‘had been disproportionate to
the legitimate aim of the protection of public health and had disrupted his right
to live with his family'38 anil henee he referred to violation of the provisions of
Articles 8, 13, 14 and 15 of the Convention. However, the ECHR did not take
account of the violation of Articles 13 (the right 1o an effective remedy) and 15
(derogation in time of emergency), but it solely focused on examining the issue

34 Already in 1990 Closen and Wojcik qualifted such internal and border policies as "irra-
tional and discriminatory”. Closen/Wojcik, op. cil., p. 293. Similarly, MacFarlane
emphasises (hat “HIV travel restrictions contravene the basic tenets of the UN Charter
to protect human rights” and “defy several principles of international human rights
law”. MacFarlane, op. cit., p. 139.

35 HiVerelated restrictions on enhy, stay and residence, UNAIDS Human Rights and Law
Team — updaled in June 2011, available at: htlp://www.unaids.org/en/media/unaids/
contentassets/dc fpriorities/20110620_CountryList_TravelRestrictions_en.pdf
(accessed 12 May 2012).

36 MacFa fane, op. ¢it., p. 143,

37 Ibid, p. 129. See also: Walker, The HIV/AIDS Pandemic and Human Rights: A Con-
tinuum Approach, in: Florida Journal of lnternational Law, No. 2/2007, pp, 340-348,

38 Kiyutin v. Russie, para. 39,
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under Article 14 (prohibition of discrimination) in conjunction with Article 8
(the right to family life).

Since Article 14, which has been elaborated in the above lines, does not
provide for the free-standing right to non-discrimination, the ECHR considered
it in conjunction with Article 8. The latter Article stipulates in its § |
that ‘everyone has the right to respect for their private and family life, his home
and his correspondence’ while in its § 2, it governs that "there shall be no inter-
ference by a public authority with the exercise of this right except such is in uc-
cordance with the law and is necessary in a democratic society in the interests of
national security, public safety ér the economic well-being of the country, for
the prevention of disorder or crime, for the protection of health or morals, or for
the protection of the rights and freedoms of others'39,

Prior to analysis of the factual background and its correlation with Articles
14 and 8, it should be noted that there was also a third party in the case - the In-
ternational Centre for the Legal Protection of Human Rights (Interights) which
set forth its observations on the respective issue in written submissions. The first
thesis of the third party included the allegation that IIIV-positive people are pro-
vided with protection primarily by the general non-discriminalion provisions of
the key universal and regional human rights treaties, Secondly, the third party
brought up that this way the protection is not exhausted since apart from general
anti-discrimination international law standards, people living with HIV/AIDS
should also ‘benefit from the prohibition of discrimination on account of the dis-
ability existing in the ECHR’s case-law and in other legal systems'40. In a
plethora of legal norms applicable to protection of HIV-positive people, the third
party put a particular accent on an anti-discrimination framework established
under the Convention on the Rights of Persons with Disabilities, broad applica-
tion of which is to be found in the activities of the Office of the ITigh Coramis-
sioner for Human Rights, the World Health Organisation and the UN Pro-
gramme on HIV/AIDS (UNAIDS) in their joint Disability and H1V Policy Brief
(2009). Such a disability-based approach to HIV-positive people put forward by
the third party was undempinned by the belief that legislation and practice of
many countries include indirect or direct extension of their disability laws lo in-
clude HIV status (in the light thereof, countries like Canada, the USA, the
United Kingdom, Germany and Norway were mentioned). Furthermore, the
third party skilfully drew attention to the ECHR’s case-law, precisely to the
Case of Glor v. Switzerlund (application no. 13444/04) wherein it was acknowl-
edged that Article 14 of the Convention protects against discrimination based on

39 Convention for the Protection of Human Rights and Fundamental Freedorns, loc, cil.

40 Kiyutin v. Russia, op. cit., para, 47,
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disability. Applying the above rules, the third party came to the right conclusion
thal ‘international law does not recognise the right to scttle in a foreign country
and travel restrictions may not be illegitimate per se when applied in a neutral
fashion; however, those same restrictions will be in breach of anti-
discrimination standards if they single out persons living with HIV for differen-
tial treatment without an objective justification’4!. When assessing whether the
difference in (reatment is justified or not, the ECHR deemed, in its judgements,
several particularly vulnerable groups (Roma, homosexuals, persons with mental
disabilities) as persons who ‘have suffered a history of prejudice and social ex-
clusion’42 and who are subject to a narrower margin of appreciation by the state.
In this sense, the third party consequently singled out two possiblc justifications
for the aforementioned differential treatment on account of one’s HIV status and
these are a) the public health threat rationale and b) the public cost rationale.

Judging on the merits, the ECHR first discussed the issue whether the facts
of the case [all “within the ambit” of Article 8 or not? Seeing the respective Ar-
ticle through the prism of the Kiyutin case, great relevance is bom in the reason-
ing of the ECHR that “even though Article 8 does not include the right to settle
in a particular country or lhe right to obtain a residence permit, the State must
nevertheless exercise its immigration policies in a manner which is compatible
with a foreign national’s human rights, in particular the right to respect for their
private or family life and the right not to be subject to discrimination®43, At this
point, the ECHR also defined the concept of “family life” which, as claimed,
‘must at any rate include the relationships that arise from a lawful and genuine
marriage’44. Since Kiyutin’s situation was compatible with the ECHR’s above-
mentioned reasoning, the ECHR made the decision that the facts of the case do
fall “within the ambit” of Article 8 of the Convention.

The second concern which was supposed to be resolved by the ECHR re-
ferred to the question whether the applicant’s health status was “other status”
within the meaning of Article 14 or not? This part of the judgment dealt with
general evaluation of Article 14 that protects against discrimination and recalled
that “Article 14 only complements the other substantive provisions of the Con-
vention and the Protocols thereto” and that it involves no ‘independent existence
because it has effect solely in relation to “the enjoyment of the rights and free-
doms” safeguarded by those provisions’45. Nevertheless, in order to apply Arti-

4 Ibid., para, 48.
2 pid.

4 Ibid., para, 53,
44 Ibid., para, 55,
45 Ibid,, para, 54,
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cle 14, it is not necessary to presuppose violation of one of the substantive rights
protected by the Convenlion. On the contrary, as asserted by the ECHR, ‘what is
necessary, and also sufficient, is that the facts of the case fall “within the ambit”
of one or more of the Articles of the Convention or its Protocols’46. In terms of
the prohibition set out in Article 14 in the context of differences in treatiment, the
judgment acknowledged that the former relates only to ‘those differences based
on an identifiable, objective or personal characteristic, or “‘status”, by which per-
sons of groups of persons are distinguishable from one another’47. The phrases
stated in Article 14 — “any ground such as” and “any other status” — entail that it
is clear that the list of differences is not exhaustive but illustrative. Article 14
does not lay down expressis verbis a health status or any medical condition as a
possible protected ground of discrimination. Nevertheless, the ECHR assumed
that this Article suggests that physical disability and various health inipairments
fall within its scope. Referring to the view of the UN Commission on Human
Rights, the ECHR confirmed that the term of “other status” in non-
discrimination provisions in international legal instruments® can be interpreted
to cover heallh status, including HIV-infection’8,

While making a decision on the connection between Article 14 and Article
8, the ECHR was expected to answer the question whether the applicant was in
an analogous position to other aliens or not? The answer first pointed to the
definition of discrimination stated in the introductory considerations of this pa-
per and shaped within the framework of the ECHR’s case-law, according to
which discrimination implies different treatment of persons, without an objec-
tive and reasonable justification, in analogous or relevantly similar situations. In
the light of this rule, the ECHR assumed the posture that ‘the applicant can
claim to be in a situation analogous to that of other foreign nationals for the pur-
pose of an application for a residence permit on account of their family ties in
Russia'4%, In order to fit in the Kiyutin case with the definition of discrimina-
tion, the ECHR had to resofve the complex dilemma whether the difference in
treatment was objectively and reasonably justified or not. As to depict such a
difference in treatment as being objective and reasonable, 'it must pursue a le-
gitimale aim and there must be a reasonable relatianship of proportionality be-
tween the means employed and the aim sought to be realised*S0. On the occa-

46 Ibid, para 54.
47 Ihid, para. 56.
48 1bid, para, 57.
49 Ibid, para, 61,
50 bid, para, 62.
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sion of asscssing justifications of a different treatment, the state enjoys a margin
of appreciation. The broadness of this margin of appreciation cannot be the same
for all human rights. In fact, if protection of fundamental rights and freedoms re-
lates to a particularly vulnerable group in the society who has been facing con-
siderable discrimination, the ECHR should wam the slate that in such cases ‘its
margin of appreciation is substantially narrower and it must have very weighty
reasons for the restrictions in question’5!, Taking into consideration the fact that
HIV-positive people have been subject to evident stigmatization, prejudices and
social exclusion since the very beginning of the epidemics in the 1980s52, the
ECHR has involved HIV-positive people into a yulnerable group, with respect to
which Lhe slate should be ‘afforded only a narrow margin of appreciation in
choosing measures that single out this group for differential treatment on the ba-
sis of their HIV status’53. When deciding on a possible extent of margin of ap-
preciation, the ECIIR referred to the existing European consensus regarding the
award of a residence permit to an HIV-posilive person. Namely, the ECHR as-
certained that “out of forty-seven Member States of the Council of Europe, only
six Slates require an individual applying for a residence permit to submit nega-
tive HIV test results, that one State requires a declaration to that effect, and that
only three States make provision for deportation of aliens who are found to be
HIV-positive’34, Russia is thus considered an exception and its sirict restrictions
may put HIV-positive people into a discriminatory position, Another Russian

SU ibid., para. 63,

52 According to Kamya, some of the most prevalenl forms of discrimination are exclusion
ffom employ PE ities, housing diserimination, lack of access 1o services,
denint of freedom of movement; lack of privacy, lack of equal protection belore the law,
assmills or infmmane treatment, and other forms of avert and covert diserimination, Sce:
Kemya, Underlying Principles of Helping in the Field, in: Cannon Poindexter (ed.),
Handbaok of HIV and Social Work: Principles, Practice, and Populationy, Hoboken
2010, p. 34, Furthermore, Cameran points vul thal human tighty sbuse ogainst HIV-
positive people can take thece forms: a) the enactment by the state of repressive laws
timed at inhibiting the civil liberties or ¢ivie stalus of HIV-positive people, b) the

olation by health waorkers, employers and others of “first generation”™ righls — the
rights to dignity, privacy and sutonomy and ¢) denying HIV-positive peaple “second
generation” rights - access 1 w fuie share of national resources and wealth, in both the
public and private scctors, Cameron, Human Rights, Racism and AIDS: The New Dis-
crimination, in: South African Journal on Human Rights, No. 1/1993, p. 22. See also:
Mulandez, HIV-Related Crisis Intervention and Counseling, in: Cannon Poindexter
(edd), Handbook of HIV and Sucial Work: Principles, Practice, and Populations, Hobo-
ke 2010, pp. 94-05; Camieran, Legal and Human Rights Responses Lo the HIV/AIDS
Epidemic, in: Stellenbosch Law Review, No. 172006, pp. 38-40.

53 Kiyutin v. Russia, op. cit., para. 64.
54 ibid, para. 65.
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problem comprises the fact that not all the foreigners on the Russian territory are
treated equally, evidence of which is that HIV-related travel restrictions are ap-
plied neither to tourists or short-term visitors nor to Russian nationals leaving
and retuming to the country. There are also some differences with respect to
medical treatment of HIV-positive people; namely, the Russian state provides
only Russian nationals with free medical assistance. Since the ways of HIV
transmission are the same for all people, irrespective of the duration of their stay
in Russia and their nationality, the ECHR judged that there was no justification
for such selective enforcerent of HIV-related restrictions against foreignirs
who apply for residence in Russia, especially since those people represent a mi-
nority with respect to similar categories such as travellers and migrantssS,
Therefore, the conclusion of the judgment acknowledged that protection of pub-
lic health can be deemed legitimate in this context, but only if the state can pre-
sent compelling and objective arguments in favour of the assertion that protec-
tion of public health could only be achieved through the applicants’ exclusion
from residence on account of their health status. Refusal of residence permit can
be compatible with the protection against discrimination enshrired in Article 14
of the Convention only if individualised judicial evaluation has already been
performed and all circumstances in the case have been taken into considerations
and not only the health condition. Due to the fact that Kiyutin as an HIV-
positive person had been put into the category of particularly vulnerable groups,
that his exclusion had not been shown to have a reasonable and objective justifi-
cation and that inflexible provisions of the Russian legislation give no space for
individualised evaluation, the ECHR concluded that the Russian Government,
by denying Kiyutin's right to reside in the state had overstepped the narrow
margin of appreciation. Kiyutin was pronounced a victim of discrimination on
account of his health status and the ECHR, judging in his favour, explicitly con-
firmed violation of Article 14 of the Convention taken together with Article 8.

Although the judgment in the Kiyutin case was passed by a regional court,
it is beyond any doubt that it includes universal values promoted by the entire
international community. This judgement represents the first authoritative con-
demnation of discrimination of IITV-positive people by an international human
rights adjudicator and contains progressive attitudes towards the combat against
discrimination, so one can be positive that these attitudes will improve the status
of HIV-positive people within the intemational community.

55 Similarly, Closen and Wojeik argue that “in large countries, the national spread of
AIDS muy be far more significant in aciual numbery then the intemational spread of
AIDS to some smaller nations”. Closen/Wojcik, op. cit,, p. 294. See also: Chang-Muy,
op. cit,, p. 1047,
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VI. Conclusion

Even though it has been over 30 years since the first AIDS-related deaths were
documented and although the world has gone through epidemics and pandemics
of this discase in the meantimeS6, H1V-positive people are still facing various
forms of discrimination, prejudices and stigmatizalion. Such social phenotmena
are not only deeply rooted in public awareness but they are also officially sup-
ported and promoted by national legislation of certain countries. The Kiyutin
case has indicated both the complexity of this problem and the existing legal so-
lutions provided by the international community when trying to eliminate dis-
crimination against HIV-positive' people.

The judgement in the Kiyutin case represents both a historical break-
through and step forward in the area of human rights protection, It has explicitty
promoted two principles: that HIV-positive people shall be, in the context of
prohibition of discrimination, considered as a distinct group which is provided
with protection of tundamental rights and that HIV-positive people helong to a
vulnerable group whose rights are carefully monitored and their restriction im-
plies a higher degree of scrutiny before the ECHR.

Although in the respective case, the ECHR judged on the protection of
HIV-positive people against discrimination only in the context of international
travel and migration, the repercussions of the judgment are far-reaching, particu-
larly in the fleld of protection of family life, health care and employment. The
Russian example has shown that the official policy of a certain country may
bring to wrong impressions of local population towards HIV-positive people.
One of these wrong impressions of the public was to give the green light to ex-
pulsion of these people from the state territory, which converts these issues from
a “domestic” problem into a “foreign” one.

Despite the fact that the ECHR is not one of the pioneers in defining in-
ternational standards for the protection of HIV-positive people against discrimi-
nation, it is still beyond any doubt that the ECHR regained its importance by the
precedent judgement in the Kiyutin case and became one of the leaders in com-
bating discrimination against this particularly vulnerable group in the society,
which all lead to visible acknowledgement of the rights of this invisible minor-

ity.

56 Sce: Closen/Wojcik, op. cit,, p. 286,



