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INTRODUCTION
	The Concept of worker is the gateway to the access to the protection of labour and social security law. Originally, European Communities Law did not have much concern in this area, as it was seen as a sensitive issue and a prerogative of the Member States. If there were labour and social security law dispositions within the Treaty of Rome, they did not provide legally enforceable rights. The European construction was (and is still to some extent) focused on economic goals, notably the establishment of the internal market[footnoteRef:2].  [2: M. SHANKS, « Introductory article: The Social Policy of the European Community », CMLRev, 1977, p. 375 ; C. BARNARD, « Internal Market v. Labour Market: a Brief History », in European Union Internal Market and Labour Law: Friends or Foes?, Antwerp, Intersentia, 2009, pp. 19‑20. MICHÉA, « Les catégories juridiques en droit social de l’Union européenne » in B. BRUNESSEN (dir.), Les catégories juridiques du droit de l’Union européenne, Bruxelles, Bruylant,2016, pp. 249-250..] 

	Ironically, it is through the window of the internal market and of its freedoms that social policy concerns made their entry in European Law. It is in the field of the free movement of workers (current article 45 of the TFEU) that the Court first needed to develop a specific, autonomous, Community wide concept of worker, through a process which culminated with a first definition of the concept in the Lawrie-Blum case. Despite the fact that in the meantime a more comprehensive freedom of movement was developed and extended towards Union citizens in general, the case law concerning the freedom of movement of workers remains pertinent, as this category of persons and their family members still enjoy a stronger protection[footnoteRef:3]. [3:  S. ROBIN-OLIVIER, « Chronique Libre circulation des travailleur-Illustrations de l’importance renouvelée de la qualification de travailleur », RTDeur, 2013, pp. 855-858.] 

	Alongside the field of free movement of workers, new provisions were included in the Treaties allowing the European legislator to adopt secondary law in specific areas of social policy (which remains in principle a competence for the Member States). For instance, current article 153 of the TFEU provides a legal basis for intervention of the European Union legislator regarding, among others, the improvement of the working conditions or the protection of the health and safety of workers.  A definition of the concept of worker in order to determine the scope of the Directives adopted on those bases was quickly needed. Some Directives sent back to the national definitions, sticking close to the idea that social law should remain at the hands of Member States. Some Directives did not include any definition and only one (as we will see later) refers to a (very wide) own concept of worker. It was the job of the Court to deal with the things left unsaid by the legislator. 
	The aim of our short study is to compare the concepts of worker in the area of free movement of workers and in the Social Policy Directives, in order to ascertain to which extent they can differ, and to try to explain the rationales behind the decisions of the Court. Indeed, if  what the Court kept saying since the Martinez-Sala case of 1998[footnoteRef:4] had to be followed, the conclusion would be  that there is no single definition of worker in European Law and that this concept may vary depending on the context. As we will see in the following Sections, this affirmation must be much more nuanced, as the Court regularly extended its Lawrie-Blum case law to cases related to Social Protection Directives[footnoteRef:5]. Scholars are divided on the question, some claiming that there is no more distinction between the concepts of workers in the Court case law henceforth[footnoteRef:6], while others maintain that the findings of the Court in Martinez-Sala must still be considered as relevant[footnoteRef:7]. We will come back to this ongoing debate at the end of this contribution, and briefly address the question of the future evolution of the concept of worker in EU Law, with due consideration among others to the recent Directives on Transparent and Predictable Working Conditions (2019/1152) and on Work-Life Balance (2019/1158).  [4:  C-85/96, Martinez-Sala.]  [5:  F. MICHÉA, op cit., p. 263. ]  [6: M. RISAK and T. DULLINGER, « The Concept of Worker in EU-Labour Law — Still Fit for Purpose? », Kutafin University Law Review, 2018, pp.18-20.]  [7:  S. GIUBBONI, «Being a Worker in EU Law », E.L.L.J., 2018, p. 234. ] 

	Concerning the methodology used, it was decided to lead an in-depth analysis of the existing case law of the Court on the concept of worker in the field of free movement of workers on one hand and in the field of the Social Policy Directives on the other hand. It is assumed that the Court is a rational actor and that the differences between the outcomes of its decisions are not random. The decisions will be presented in three separate Sections. Section 1 is dedicated to free movement law, while Section 2 deals with the Social Policy Directives. These are divided in two groups, depending on whether the Court had the possibility to elaborate a “Community concept of worker” or not, in the case where the Directive refers back to the national concept of worker.  To facilitate the comparison, the analysis will focus on the three elements of the Lawrie-Blum formula, namely work, remuneration and link of subordination.
1. THE CONCEPT OF WORKER IN FREE MOVEMENT LAW: LAWRIE-BLUM AND ITS AFTERMATH.
	The free movement of workers provided by article 45 TFEU is one of the fundamental freedoms which are necessary to the good functioning of the internal market. In this context, it is logical that the Court would not let the concept of worker, which is the key to the protection offered by this article by determining its scope of application, to be defined by the Member States. This concern arose as early as the Unger case in 1964[footnoteRef:8], where the Court stated for the first time that the concept of worker in the field of free movement must have an autonomous meaning.  [8:  Case 75/63, Unger.] 

	However, it is only in the second half of the eighties that the Court will attempt to give a definition of the concept of worker for the first time. In decisions Levin[footnoteRef:9] and Kempf[footnoteRef:10], it decided that part time workers had to be considered as workers in the sense of 45 TFEU, despite the fact that the income they receive is insufficient for subsistence, with a condition that the persons in question have a genuine and effective activity. In the Lawrie-Blum case, the Court explained that the employment relationship had as essential feature the fact that “for a certain period of time, a person provides services for and under the direction of another person in return for which he receives remuneration”[footnoteRef:11]. [9:  Case 53/81, Levin.]  [10:  Case 139/85, Kempf.]  [11:  Case 66/85, Lawrie Blum, §17.] 

	In the subsequent case-law, the Court retained three criteria in order to identify a worker: the criterion of work, the criterion of remuneration and finally the most important one in a social law perspective, the criterion of the link of subordination.
	Concerning the criterion of work, the analysis of the case law reveals several tendencies. One major issue, frequently at stake, relates to the question of public servants. Indeed, article 45 (4) of the TFEU excludes employment in the public service from its scope of application. This concept receives a uniform interpretation and requires a special relationship of allegiance to the State and reciprocity of rights and duties which form the foundation of the bond of nationality, linked to the exercise of powers conferred by public law and duties designed to safeguard the general interest of the State, which receives a restrictive interpretation.[footnoteRef:12]Another concern is the one of genuine and effective activity which requires a global analysis, based on objective criteria[footnoteRef:13].  Following the Bettray case[footnoteRef:14], this activity must be an economic activity, and not merely a means of rehabilitation or reintegration adapted specifically to the capacities of the person employed in order to get it back to “normal” employment, like an activity specifically designed for a drug addict. In the later Trojani[footnoteRef:15] case, the Court did not exclude per se a reintegration programme of the Salvation Army and left the question to the referring judge. Other examples are the cases of professional sport players[footnoteRef:16], trainees[footnoteRef:17] and PhD students[footnoteRef:18] where the Court admitted that such economic activity existed. Thirdly, diverging from the traditional views of national labour law, article 45 (3) of the TFEU provides that a worker may retain this quality after the end of the employment relationship and still benefit from the free movement of workers, a right which is fleshed out by Regulation No 1612/68. It was up to the Court to determine how far this extension goes. For instance, if the worker loses her job and intend to attend studies at a university, such studies must lead to a professional qualification directly linked to the previous job[footnoteRef:19]. Such link with a previous activity is although not required if the migrant worker which starts such studies became involuntary unemployed beforehand[footnoteRef:20]. This does not mean a person can move to another country, exercise a professional activity there for only a short period of time, then attend studies with the sole intention to benefit thereby from the protection[footnoteRef:21]. A woman stopping her activities or stopping to search for employment because of her pregnancy can also still be considered as a worker as the free movement of workers is deemed fundamental and must be interpreted broadly[footnoteRef:22].  Expansive interpretation is not limitless. In the Brian Francis Collins case, an Irish-American binational was refused the qualification of a worker and the right to stay in the United Kingdom. His claim was only based on the fact that he had worked on a part-time basis for a short time years before, in the context of an activity which had absolutely no link with his current presence in the country[footnoteRef:23]. [12:  Case 152/73, Sotgiu; Case 147/86, Commission vs Greece; Case 225/85, Commission vs Italy; Case 33/88, Allue Coonan; C-4/91, Bleis; C-473/93, Commission vs Luxembourg; C-47/02, Anker.]  [13:  C-413/01, Ninni-Orasche.]  [14:  Case 344/87, Bettray, §17.]  [15:  C-456/02, Trojani.]  [16:   C-415/93, Bosman; C-176/96, Jyri Lehlonen.]  [17:  Case 66/85, Lawrie Blum; C-3/90, Bernini; C-109/04, Kraneman.]  [18:  C-94/07, Racannelli, § 33.]  [19:  Case 38/86, Lair; Case 197/86, Brown.]  [20:  Lair, §39 ; C-357/89, Raulin, §21 ; Ninni-Orasche, §26. ]  [21:  Lair, §43; Ninni-Orasche, §26. ]  [22:  C-507/12, Jessy St-Prix, § 40.]  [23:  C-138/02, Brian Francis Collins, § 26-28.] 

	Concerning the question of the remuneration, the case law analysed shows that the Court is not willing to make it an obstacle to the claiming of the quality of worker and accepts several scenarios which do not follow the “normal” pattern where the employer gives a salary in the form of a sum of money to a worker[footnoteRef:24]. For example, the source of the remuneration does not seem to matter. Thus, in the aforementioned Bettray case, the fact that the remuneration is essentially subsidised by public funds and not by the employer was not problematic for the Court[footnoteRef:25]. The limited character of the remuneration does not have any consequences whatsoever[footnoteRef:26]. The nature of the remuneration itself is admitted to vary, and the Court recognized, in the Steymann case, that services and benefits in kind provided by a religious community to one of its members in exchange of his work had to be considered as equivalent to a salary[footnoteRef:27]. [24:  N. KOUNTOURIS, « The Concept of ‘Worker’ in European Labour Law: Fragmentation, Autonomy and Scope », Industrial Law Journal, 2018, vol. 47, n° 2, pp.198-199.]  [25:  § 15 of the arrest; see also C-1/97, Mehmet Birden, § 25.]  [26:  Trojani, § 15, Levin, § 16; C-10/05, Mattern Cikotic, § 22.]  [27:  Case 196/87, Steymann, § 12.] 

	 The Court does not usually give as much attention to the criterion of the link of subordination as to the other criteria of Lawrie-Blum in the field of free movement. Analysing the Bettray case, Emanuele Menegatti explains it by the fact that the Court focuses more on the smooth functioning of the internal market and the development of the economic freedoms than on the protection of the workers. When the free movement of workers is not available, it is perfectly possible to fall back on the other freedoms[footnoteRef:28]. However, there are still interesting cases to mention. In the Asscher case[footnoteRef:29], the question arose as to whether someone, who was considered as a self-employed person under national fiscal law, could be qualified as a worker under free movement law and therefore benefit from this protection in order to rebut proceedings brought against him. The person in question was the director of a Dutch company, where he was also the only shareholder, and of a Belgian one. The Court concluded by application of the Lawrie-Blum formula that there was no link of subordination[footnoteRef:30]. In  the Jany, Van der Steen and Zako cases[footnoteRef:31], the Court decided to stretch the concept of subordination by including elements which are considered as falling outside it, such as, among other things, the question of participation to the risks or economic dependency[footnoteRef:32]. However, these cases deal with exceptional circumstances within the field of free movement, so that a generalisation of the reasoning of the Court to the whole field would probably be excessive.  [28:  E. MENEGATTI, “The Evolving Concept of Worker in EU Law”, Italian Labour Law E-Journal, 2019, p. 73.]  [29:  Case C-107/94, Asscher.]  [30:  This does not exclude the possibility for the director’s spouse to be qualified as a worker in a link of subordination even if she works in the same company. C-337/97, Meeusen, § 15.]  [31:  C-268/99, Jany; C-355/06, Van der Steen; C-452/17, Zako; T. VAN PEIJPE, « EU Limits for the Personal Scope of Employment Law », European Labour Law Journal, 2012, vol. 3, n° 1, pp. 46-48. ]  [32:  T. VAN PEIJPE, « EU Limits for the Personal Scope of Employment Law », European Labour Law Journal, 2012, pp. 48 and 53 ; F. ROSIORU, « Legal Acknowledgement of the Category of Economically Dependent Workers Special Edition: Which Securities for Workers in Times of Crisis », European Labour Law Journal, 2014, p. 296.] 

2. THE CONCEPT OF WORKER IN SOCIAL POLICY DIRECTIVES:

	In secondary law, more precisely in Social Policy Directives, the concept of worker is widely used but rarely defined. Most simply refer back to the national definition of the concept, while some other do not contain any indication about the definition which should be used. Only the Occupational Safety and Health Framework Directive does contain a quite broad and not very precise definition of a worker. The worker is “any person employed by an employer, including trainees and apprentices but excluding domestic servants”[footnoteRef:33].  [33:  M. RISAK and T. DULLINGER, op cit., p.20.] 


	The purpose of the following chapter is to first study the situation where a given Directive does not contain any indication of a definition of worker, leading the Court to find an autonomous concept of worker. The relevant case-law will be analysed to find out which kind of definition is used and to which extend it is comparable to the Court’s definition in the Lawrie-Blum case-law. The focus will then shift to Directives where the definition of worker is left to the Member State. 

1. 
2. 
2.1. SOCIAL POLICY DIRECTIVES FOR WHICH THE COURT REFERS TO A “COMMUNITY CONCEPT” OF WORKER: WHICH EUROPEAN CONCEPT OF WORKER?
	
	
	The Court of Justice of the European Union tried to fill up the gap that represents the lack of definition[footnoteRef:34] in order to delimit the scope of these Directives.  Two options were available: follow the trend of the majority of the Directives and accept the national definition or develop an autonomous concept. The following paragraphs show that it is the latter path which was chosen. [34:  M. RISAK and T. DULLINGER, op cit., p. 20.] 


	The Court regularly stresses out that the concept of worker in these cases has an autonomous meaning and should not be interpreted restrictively. When the Court deals with such issues, it uses systematically the Lawrie-Blum definition of a worker[footnoteRef:35]. We will take into account this characteristic in our presentation of the case-law and compare how the Court handles each of the three criteria in social policy cases with the situation of free movement previously studied. [35:  Concerning the Working Time Directive 2003/88/CE: C-428/09, Union syndicale solidaire Isère; C-519/99, May vs AOK Rheinland; C-337/10 Neidel vs Frankfurt am Main; C-518/15, Matzak.
Concerning the Collective Redundancies Directive 98/59/CE: C-32/02, Commission vs Italy, C-229/14, Balkaya, C-422/14, Pujante Rivera.
Concerning Directive 2000/78: C-432/14, O vs Bio Philippe Auguste.
Concerning the Pregnant Worker Directive: C-116/06, Kiiski, C-232/9, Danosa.
Concerning the Directive 75/117/CE on equality of remunerations: C-313/09, Wippel.] 

	
	We observe that like in the field of free movement, the party which denies the existence of the employment relationship is often an authority of a Member State, while the other party is a public servant or someone which is in a comparable situation under national law. This characteristic is again not deemed relevant (Kiiski, AOK and Neidel cases).The extension of the concept of worker in free movement law to former workers is not to be found here, as it was closely linked to the presence of article 45(3) TFEU and the goal of maximizing the movement of persons, which is not relevant in a social protection context. 
	
	In our research we did not find cases where the question of the existence of a remuneration was at stake. It is arguable that, were such a case to find its way before the Court, it would opt for an analysis which would not be so different from the one it adopted in the field of free movement. 

	We will now discuss the criterion of the link of subordination, which is the most relevant in order to distinguish an employment relationship from other kinds of relationships. 
 
	As such, it is relevant to develop in more details the seminal Danosa case concerning the definition of a worker under the Pregnant Worker Directive (Directive 96/85). Ms Danosa was the unique member of the Board of Directors of a Latvian company under an agency contract. The general meeting of shareholders decided to remove her from her post. Ms Danosa considered that this decision was motivated by her pregnancy and brought proceedings against the company. The main question was if the unique member of a Board of Directors was deemed to be a worker in the sense of the Directive, especially if under Latvian law, she was considered as in a sui generis relationship?

	First of all, the Court referred back to the Lawrie-Blum formula[footnoteRef:36]. Like in the Kiiski and  Allonby cases, neither the fact that the employment relationship has a sui generis character under national law nor the possible self-employed character have any particular relevance for the determination of the scope of application of the Directive[footnoteRef:37]. The Court then analyses the facts of the case. The presence of a link of subordination was unclear. The Court emphasised that such question had to be answered on a case-by-case basis, taking into account all the elements and all the circumstances which characterizes the relationship between the parties, including the way the director was recruited, the nature of her functions, the environment in which these are exercised, the control that can be exercised on her and the way to revoke her[footnoteRef:38]. Ms Danosa could be revoked by a decision of the general meeting of associates, a decision taken by an organ which she did not control and which could decide so whenever it wanted without her consent[footnoteRef:39]. This was deemed sufficient by the Court to establish that Ms Danosa had to be considered as a worker under the said Directive.  [36:  § 39 of the arrest.]  [37:  §§ 40 and 41 of the arrest.]  [38:  §§ 44 and 47 of the arrest.]  [39:  § 50 of the arrest.  E. JEANSEN, « Protection de la “travailleuse enceinte” membre d’un comité de direction », J.C.P. S., 2010, pp. 23‑25.] 


	The outcome differs from the one in the Asscher case. One first explanation could be that the facts of the two cases differ, with Mr. Asscher showing no signs of subordination while Ms Danosa finds herself in what is often called the “grey zone” between self-employment and employment.

	Furthermore, in the Danosa case, it is interesting to point out that even if reference is made again to the Lawrie-Blum formula, the Court did not hesitate to stretch considerably the notion of the link of subordination, unlike in Asscher. Indeed, Mr. Asscher tried to rely on free movement of workers only to avoid the national fiscal regulations, which could be seen as less problematic than ensure that pregnancy is not a ground for redundancy, equality between men and women being a sensitive issue for the Court. As Taco Van Peijpe shows[footnoteRef:40], the Court seeks to include economically dependent workers within the reach of the protection of the Social Policy Directive in question. A similar reasoning was also found in the Allonby[footnoteRef:41] case (C-256/01). This will to protect pregnant women can also be found in the fact that even if the Court had already shown that Ms Danosa could be qualified as a worker and fall under the scope of the Directive, it felt the need to add, as highlighted by Sophie Robin-Olivier, that even if the referring jurisdiction did conclude that Ms Danosa has to be qualified as a self-employed worker, protection should be given anyway, justifying it by the objectives pursued by the European Union Law concerning equality between men and women[footnoteRef:42]. Such a far-reaching conclusion is blurring the (quite) clear-cut distinction that the Court makes between subordinated workers and self-employed workers in the context of pregnancy. Sophie Robin-Olivier goes further, concluding that such case-law is problematic because it ends up undermining the utility of the different Directives by making reference to higher general principles of EU Law, while it is clear that the Court draws these principles from secondary law[footnoteRef:43]. [40:  T. VAN PEIJPE,op cit., p. 48.]  [41:   As this latter case concerns the scope of article 141§2 of the TFEU, an in-depth analysis of it would lead us beyond the scope of our study. ]  [42:  §64-70 of the arrest.]  [43:  S. ROBIN-OLIVIER, “Politique sociale de l’Union européenne”, RTDeur, 2012, pp. 484 and 485.] 


	Such a need appeared once more in the Balkaya case concerning Directive 98/59 on Collective Redundancies. This Directive does only contain a reference to the definition if the concept of “representative of workers” by the law of the Member States  (analysed in the next section). The question was whether a director had to be included in the number of workers made redundant to determine if the Directive was applicable. The Court transposed its reasoning from Danosa[footnoteRef:44], adding that, even if it is not decisive by itself, the director in question did not hold any part within the company[footnoteRef:45]. This is also an element, the absence of participation to the risks, more linked to economic dependency than an element related to the link of subordination in the traditional Lawrie-Blum sense.  The Court also confirmed its traditional view on trainees which should be counted too for the calculation of the thresholds for the application of the Directive[footnoteRef:46]. In the Pujante Rivera case, a similar reasoning leads to the same conclusion concerning fixed term contracts[footnoteRef:47]. [44:  § 34 and 37 of the arrest. L. DRIGUEZ, « Notion de travailleur », Revue Europe, 2015, pp. 38‑39 ; S. ROBIN-OLIVIER, « La conception de la notion de travailleur pour l’application de la directive relative aux licenciements collectifs: une conception extensive à des fins de protection », RTDEur, 2015, pp. 846‑848.]  [45:  § 40 of the arrest.]  [46:  § 28 of the arrest.]  [47:  § 33 of the arrest.  ] 


	We have mentioned in the previous section the existence of cases under free movement law where the Court reached a similar conclusion, maybe for the same purpose. In free movement law, although, the cases in question remains exceptional and quite at the margin of the topic. In Social Policy Directives, it seems more linked to the very nature of the Directive[footnoteRef:48]. [48:  N. MOIZARD, « La frontière entre « travailleurs et « travailleurs indépendants » et le droit des discriminations de l’Union européenne », IN BARBOU DES PLACES, S., PATAUT, E. and RODIÈRE, P. (eds), les frontières de l’Europe sociale, Paris, Pedone, 2018, pp.201-202.] 

	
	Taking into account all these elements, it seems safe to affirm that, even if the Court draws its inspiration on an extensive basis from the case law on free movement of workers to define the concept of worker in the sense of Social Policy Directives, it is ready to distinguish the two situations when the need arises. 

	Why did the Court opt for a Community definition of the concept of worker for these Directives and for an alignment, to a certain extent, on the Lawrie-Blum formula? It was easier for it to invoke the use of a Community concept of worker without feeling the need to add extra justification as there is no reference to national law within the Directives at stake. Stefano Giubbonni explains the alignment of the Court on its case-law concerning free movement law in the early stages of the development of the case-law concerning Social Policy Directive by a will of “functionalist harmonization”, an expression borrowed from Massimo d’Antona[footnoteRef:49]. It means basically that during this period, the Court’s main objective was still to ensure the smooth functioning of the internal market. The Directives were indeed not directly aimed at the realisation of the common market, but if the Court had left the Member States free to use their own notion of worker, the scope of application of the Directives would have varied from State to State, creating discrepancies at the Community level and a risk of social dumping, which would have at the end of the day endangered the free movement of workers enshrined in the Treaties. Such a reading allows also a better understanding of the reason why the Court decided to base itself on Lawrie-Blum rather than elaborating a new, tailor-made definition of a worker in the context of those Directives.  [49:  S. GIUBBONI, op cit., pp. 223-224; M. D’ANTONA (2000), ‘Sistema giuridico comunitario’, in B. CARUSO and S. SCIARRA (eds.), Opere. Scritti sul metodo e sulla evoluzione del diritto del lavoro–Scritti sul diritto del lavoro comparato e comunitario, vol. 1, Milan: Giuffre`, pp. 377and following.] 

	
	Nonetheless, it may be assumed that the analysis of the case-law on Social Policy Directives where the Court refers to such a Community concept of worker reveals some trends and concerns which are specific to this field. Due to the fact that there is no fall-back provision available, like it is the case of free movement law, the Court had to give more attention on the question of the link of subordination. The Court seems to be concerned with the inclusion of people which are considered as needing protection within the scope of the said Directives, and does not hesitate to stretch the concept of the link of subordination in order to cover also situations of economic dependency. A specific concern for Directives which deals specifically with the question of equality between men and women should also be underlined. 



2.2.  SOCIAL POLICY DIRECTIVES FOR WHICH THE COURT DOES NOT REFER TO A “COMMUNITY CONCEPT” OF WORKER: CARTE BLANCHE FOR MEMBER STATES?
	There are not as much cases under this section than under the previous one. Henceforth, those cases often are more interesting on an individual basis, which justifies that we will take more length to study some of them. 
	The Court has fully embraced the Lawrie-Blum formula in every case related to Social Policy Directives which did not contain any definition of worker, establishing clearly the existence of a European worker concept in the fields covered by those Directives. However, it showed more self-restraint when dealing with cases concerning Directives which referred back to the national definition of worker.

	The Court introduced this line of reasoning in the Danmols case[footnoteRef:50], leading Nicola Kountouris to use the expression of “Danmols orthodoxy” to refer to this position. The Court decided that if a Directive sought only for a partial harmonization, it was not possible to introduce a Community concept similar to the one developed in the field of free movement of workers[footnoteRef:51].   [50:  Case 105/84, Danmols.]  [51:  N. KOUNTOURIS, op cit., p.  201; A. SAGAN, « The classification as ‘worker’ under EU law », European Labour Law Journal, 2019, p. 358. ] 


	Therefore, in the case of the Transfer of Undertakings Directive[footnoteRef:52], which consecrated the teachings of the Danmols case[footnoteRef:53], the Court repeatedly refused to decide on the national concept of worker used for the scope of application of the Directive, even in situations where it led to workers being treated differently. For example, if the law of the Member State in question does not qualify public servants as workers for the application of the Directive, then, the Court will conclude that their exclusion from the scope of a given Directive is valid under European law. This was the case in the Collino and Chiappero decision despite the argument of the Commission following which these people did exercise analogous functions to the ones which could be exercised in the private sector[footnoteRef:54].  [52:  Directive 2001/23/EC.]  [53:  Article 2, §1, d).]  [54:  C-343/98, Collino and Chiappero, §§ 29 and 38; C. ENGELS, Overgang van onderneming in het kader van de CAO nr 32bis, Bruges, De Keure, 2017, p. 51; N. MOIZARD, Transferts d’entreprise, Droit de l’Union européenne et droit français, Bruxelles, Larcier, 2015, p. 69.] 


	The CGT case[footnoteRef:55] concerned both the Directive[footnoteRef:56] on the information and consultation of employees and the Collective Redundancies Directive. The first one did refer to the national concept of worker. French law excluded some categories of workers from the calculation of the thresholds for the application of those Directives.  If the Court did find at the end of the day that a legislation like the legislation at stake breaches EU Law, it did not discuss the definition of a worker. The Court emphasized the fact that the Directive on consultation and information sends back to national law, and that there is no problem here as French law considers these excluded persons as workers. The Court followed and said that if they are workers under French Law, then they have to be taken into consideration for the calculation of the threshold. At this point of the study,  the “Danmols orthodoxy” has not yet been put into question. [55:  C-385/05, CGT.]  [56:  Directive 2002/14/EC.] 


	Therefore, a person could be in a rather uncomfortable situation where, regarding EU law, she will be considered as a worker under free movement law and the Social Policy Directives where a Community concept of worker was consecrated, but not under some Directives which refer back to the national definitions. Recently, the Court has begun to put safeguards on a careful basis for certain Directives despite the “Danmols orthodoxy”.

	This new trend was foreshadowed in the conclusions of Advocate General Poiares Maduro in the Del Cerro Alonso[footnoteRef:57], a case linked to the Directive on Fixed-Term Work[footnoteRef:58]. There, he proposed to introduce a concept of “conditional renvoi” to stay “faithful to both spirit and letter of the Community legislation”. If there is an employment relationship between the public servant and the authorities which is not substantially different from the one in which is involved a regular employee which is considered as a worker by a Member State, then this Member State cannot exclude these public servants from the concept of worker. Doing so would lead to a breach of the internal logic of national law itself[footnoteRef:59]. The Court stated that the person in question was a worker. Therefore, since the Directive implements a Framework agreement whose goal is to ensure the respect of the equal treatment principle towards all workers, the Member State cannot exclude him as it would jeopardize the effectiveness of EU Law[footnoteRef:60]. The claim of faithfulness can be discussed, as this interpretation leads, to some extent. to an obligation for the Member State to interpret its own definition of a worker in a new light after the decision of the Court[footnoteRef:61].  [57:  C-307/05, Del Cerro Alonso.]  [58:  Directive 1999/70/CE]  [59:  Conclusions of the Advocate General, §15; F. MICHÉA, op cit., p. 265-266.]  [60:  §§ 24-30 of the arrest.]  [61:  F. MICHÉA, op cit., p. 269.] 


	Another example stems from the interpretation of the Part Time Work Directive[footnoteRef:62]. Following the clause 2(1) of the Framework agreement implemented by the Directive, it is up to the national law to define the concepts of employment contract and employment relationship. The Court confirmed the application of the “Danmols orthodoxy” to this situation in the Wippel case[footnoteRef:63]. But in the O’Brien case[footnoteRef:64], the Court had the occasion to put some limitations. Under the law of the United Kingdom, judges are considered as “office holders” and therefore are not in an employment contract. Following the case law of the Court, a recorder, paid on a daily basis a fraction of the pay of a full-time judge but which is denied the right to a retirement pension, should normally not benefit from the provisions of the Directive.  [62:  Directive 97/81 implementing the Framework Agreement on Part Time Work of 6 June 1997.]  [63:  C-313/02, Wippel.]  [64:  Case C-393/10, O’Brien; S. LAULOM, « La notion de travailleur », Semaine sociale Lamy, 2013, pp. 11‑14.] 

	
	Nevertheless, the Court added that the United Kingdom must respect in defining its concept of employment contract both effectiveness of the Directive and general principles of Union Law[footnoteRef:65].  In order to check if the British exclusion does not breach EU Law, it must be verified if a substantial difference exists between the situation of the judge and the situation of any “normal” worker. The Court left this matter to the referring court but gave some clues to help it to effectuate this test. It referred to the opinion of the Advocate General which explained that the distinction between employees and self-employed workers must be taken into account. Come then a classic element related to the establishment of a link of subordination which is the question of the organisation of the work. The way in which the judges are nominated and removed, and their access to sick pay, maternity or paternity pay and other benefits must also be taken into consideration .  The question of the independence of the judge in its decision-making duties is, following the Court, not relevant[footnoteRef:66]. [65:  §§ 38 and 42 of the arrest.]  [66:  §§ 43-47 of the arrest.] 


	The reasoning of the Court in this decision ended with an answer to the argument that judges could not be seen as workers under the Framework agreement as they are not workers under the meaning of the free movement rules, seeing that article 51 of the TFEU excludes application of these free movement rules to the public servants exercising public authority. The Court concluded that it did not matter because the framework agreement and free movement rules did not concern the same thing[footnoteRef:67]. To us, the message of the Court is clear: these are two different topics which need different concepts of workers. [67:  § 50 of the arrest.] 


	Another case worth mentioning is the Betriebsrat der Ruhrlandklinik[footnoteRef:68] case in the context of the Temporary Agency Work Directive[footnoteRef:69]. Article 3, 1) a) of the Directive provides that it is up to the Member States to define the concept of worker. [68:  C-216/15, Betriebsrat der Ruhrlandklinik.]  [69:  Directive 2008/104/EC.] 


	The case concerned an hospital which had recourse to an association of nurses (the German Red Cross) thanks to an association agreement, in order to supply staff that the hospital needed.  To fully understand the issues at stake, we must precise the functioning of the Red Cross. If the members of this association are working in another institution as in our case, they are subject to the “functional and organisational instructions of the institution in question” while still paid by the Red Cross, which gets a financial compensation from the institution in return. One big point is that there is no employment contract between the Red Cross and its members, only a “relationship of personal dependency” based on their obligations coming from their membership[footnoteRef:70]. [70:  §§ 10-14 of the arrest.] 


	The work council of the hospital said that this situation fell under the German Law on the supply of temporary staff, which was therefore breached as the supply was not temporary[footnoteRef:71]. The problem lies in the fact that this statute only applies to temporary work agencies. The referring court felt uneasy on the qualification of the relationship between the nurses and the Red Cross.  [71:  § 15 of the arrest.] 


	The Court recognised that the Member States are competent for the definition of the concept of worker under the Directive. However, the Court immediately moved away from this assumption and recalled its traditional definition stemming from Lawrie-Blum and the Danosa case, where it decided that the national form and nature of the relationship were not relevant for the qualification of a worker. It is difficult to introduce more antagonistic statements in only a couple of paragraphs. Even if the aim of the Directive is not to harmonise this definition, this does not mean that the Member States enjoy a limitless margin of manoeuvre. Interestingly, the Court explained its choice by referring to the objectives pursued by the Directive, the protection of temporary agency workers by enforcing the principles of non-discrimination, transparency and proportionality.  If the Member State’s legislation is too restrictive, there is a risk that these objectives will not be met with the excluded categories of persons. The Court went further by highlighting the fact that in its relationship with the Red Cross, a nurse enjoys several rights which can be identical to those from which a worker would benefit under German Law[footnoteRef:72]. Even if the Court left to the referring judge the task to qualify the relationship, it seems clear that it is in favour of concluding to the existence of a relationship of work. Like in the O’Brien case, the main elements to be taken into account by the national judge following the Court are not necessarily directly linked to the question of the existence of a link of subordination, but on the benefits that the persons draw from the relationship[footnoteRef:73]. [72:  §§ 25-39 of the arrest. L. DRIGUEZ, « Notion de travailleur intérimaire », Europe, 2017, p. 27.]  [73:  §§ 40-43 of the arrest] 

	 
	 Emmanuele Menegatti affirms in his contribution that the Court has adopted a new approach towards all the Directives aimed at the protection of the employees[footnoteRef:74]. If it can be agreed with him that the underlying reasoning of the Court in the cases studied is based on the will of ensuring the “effet utile” of the objectives pursued by the Directives at stake, we think that the Court remains cautious on the question of extending this approach. Indeed, at the time we are writing, no other cases where the Court departs from the “Danmols orthodoxy” were found. The recent Correia Moreira[footnoteRef:75] case decided by the Court in the field of the Transfer of Undertakings Directive, still respects the national character of the definition of a worker. If the Court admitted that a person in a position of trust might be recognised as an employee under the meaning of the Directive, it is only because it is provided so by national law[footnoteRef:76]. The Court strongly denied any jurisdiction on the interpretation of national law[footnoteRef:77]. The Court can be reluctant to generalise a too recent and revolutionary line of case-law to the whole bulk of Directives where there is no community concept of workers. Following Nicola Kountouris,  this generalisation should not be excepted in the short or medium term.  [74:  E. MENEGATTI, op cit., p. 78.]  [75:  C-317/18, Correia Moreira.]  [76:  § 43 and 51 of the arrest.]  [77:  Ibidem.] 

	
	We turn now to the underlying rationale behind this singular conduct of the Court in the field of those Directives. It must be remembered that if these refer to the Member States definitions of the concept of worker, it is because they only aim to bring about a partial harmonisation, as the Court regularly reminds, and deal with sensitive issues. This also explains the careful conduct of the Court. It cannot use the “functional harmonization” rationale highlighted by Stefano Giubboni and Massimo d’Antona, as it has clearly never been question of a EU-wide concept of worker for those Directives, so the Court had to find something else.  The Court does not oppose frontally the Member States when there is another way out, for example if the person to protect falls under the national definition of a worker. Frédérique Michéa[footnoteRef:78] explains that the approach of the Court described above consists in the interpretation of national law itself.  There is no goal to replace the national concept with an EU-wide one, but to interpret it in accordance with the goals of EU Directives and conclude that the persons concerned are indeed workers. This approach could be analysed as an overstretched version of the normal logic of the Court in those cases. [78:  F. MICHÉA, op cit., p. 272. ] 



3. CONCLUSION: A COMMON CONCEPT?

	At the end of this short overview of the case-law of the Court of Justice of the European Union, several conclusions can be drawn. They offer a nuanced picture on the ongoing debate concerning the concept of worker in the different fields of EU Law.  
	
	We have highlighted that only one Directive on social policy did contain a proper definition of worker, which is very broad and could not be used in the context of other Directives. For those which do not leave to the Member States the task of defining the concept of worker, the Court constantly uses its findings from the free movement case-law and the three criteria elaborated and clarified in the Lawrie-Blum case and its aftermath. We showed that this move could be explained by the fact that originally, the Court sought to ensure that the Member States did not restrict the free movement of workers by treating differently some categories of workers and excluding them from the scope of application of those Directives, following a “functionalist harmonization” rationale. Therefore, in this context, we can conclude to the existence of a common, EU wide concept which applies equally to both free movement and Social Policy Directives which do not refer to the national concept of worker cases. However, this affirmation must be nuanced. We saw in the Danosa case and its follow-ups, that even if the Court refers systematically to the Lawrie-Blum case-law, it gives more emphasis on the question of the link of subordination, trying to stretch it in order to include economic dependent workers under the scope of application of those Directives.  We also saw the specific concern that the Court had towards equality between men and women, which lead it to move boldly, which was often criticized, in order to overcome the boundaries between employee and self-employed worker. 
	
	For Directives which did actually refer to the national concept of worker in order to determine its scope, we observed that the Court originally stuck to the “Danmols orthodoxy”, with a systematic refusal to decide on the national definitions used by the Member States, position which was explained by the fact that the Directives in question realize only a partial harmonisation, which makes the recourse to the “functionalist harmonization” rationale impossible. This way of dealing with the cases still exists currently, especially in the field of the Transfer of Undertakings Directive. Alongside this line of case-law, we saw that another one recently appeared, in which the Court, while still recognising the competence of the Member States on the question, states that this competence is not limitless. There are several differences with the modus operandi of the Court used for the first category of Directives. First, even if some references can be made to case-law decided in other fields, including the Lawrie-Blum case-law, the core of this mechanism of “conditional renvoi” is not situated at the level of EU law, but within the national one. A common trait shared by the two lines of case-law concerning the Social Policy Directives is the key role played by general principles. In the case of a “conditional renvoi”, these principles, like equality, are the objectives underlining the adoption of the Directives. The referring judge has to interpret its national law in a sense which will not attain those objectives. In this perspective, national law is seen as self-contradictory, as it treats differently categories which are not substantially different. The Court gives clues to the national judge to help him in this task. These includes elements which are not directly linked to the link of subordination, but which consists in the benefits that the person draws from the relationship, like for example, sickness pay, maternity leave, etc.

	We can conclude that there is no unitary concept of worker currently existing in EU law. We can identify the wish of the Court to overcome the boundaries between the different fields of EU Law and generalise the Lawrie-Blum case-law. At the same time, there are still specificities in cases where the Court uses the mechanism of “conditional renvoi” and it is unlikely that this case-law will be extended to Directives which refer back to national law in the near future. The difficulties are rooted in the origins of the European construction itself, and it will be difficult to overcome them. 

	At this point of the reasoning, we would like to address the case of two recent legislative initiatives in the field of Social Policy, namely the Directive on Transparent and Predictable Working Conditions in the European Union[footnoteRef:79] and the Work-Life Balance Directive[footnoteRef:80]. Those two directives, adopted the same day[footnoteRef:81], have in common a specific wording of their personal scope. These provisions had a quite tumultuous genesis. Indeed, in the original Commission’s proposal, a proper definition of a worker, based on the one developed by the Court in the Lawrie-Blum case was intended.  This was too ambitious for the Council which re-drafted the text in order to refer back to the national definitions. Finally, under the pressure of the Parliament, an original solution was found[footnoteRef:82]. From now on, the Directives apply to “every worker in the Union who has an employment contract or employment relationship as defined by the law, collective agreements or practices in force in each Member State, with consideration to the case law of the Court of Justice (we underline)[footnoteRef:83]. In our eyes, this solution can be compared with the outcome of the evolution of the Court’s case-law in the field of Directives which refer back to the national concept of worker. This assumption is backed by the recital 8 of Directive 1152/2019, which states that the criteria provided by the case-law should be taken into consideration in the implementation of the directive.  Several cases are then mentioned, among which Lawrie-Blum but also Betriebsrat der Ruhrlandsklinik. It remains to be seen if this way of drafting personal scope provisions will be generalised to future Social Policy Directives, and how the Court of justice will handle these provisions. We consider although that, in light of the findings of this paper, these new Directives offer opportunities to the Court to go further with the definitions of a worker in European Law, even if it does not reach a single, common concept. [79:  Directive 2019/1152.]  [80:  Directive 2019/1158.]  [81:  E. CHIEREGATO, « A Work-Life Balance for All: Assessing the Inclusiveness of EU Directive 2019/1158 », Comparative Labour Law and Industrial Relations, 2020, pp. 59‑80.]  [82:  B. BEDNAROWICZ, « Delivering on the European Pillar of Social Rights: The New Directive on Transparent and Predictable Working Conditions », Industrial Law Journal, 2019, pp. 609‑614.]  [83:  Article 1.2 of Directive 2019/1152 and article 2 of Directive 2019/1158.] 


	But do we really need to introduce a common concept of worker, relevant for all the fields of EU law? If it is the case, which concept should be used? Is the generalisation of the one drawn from Lawrie-Blum the best option available? New challenges are ahead: atypical work, like in gig economy[footnoteRef:84], is on the rise, and a proper protection will be needed for the workers concerned. Between employees and self-employed, “grey areas” now exist instead of a clear-cut border[footnoteRef:85].  [84:  F. KÉFER and Q. CORDIER, « le travailleur 2.0. Contribution à l’étude du rapport de dépendance dans l’environnement numérique », in L. DEAR and E. PLASSCHAERT (eds), Le droit du travail à l’aube du XXIe siècle, Bruxelles, Larcier, 2018, pp. 35-88.]  [85:  N. KOUNTOURIS, op cit., p. 224.] 


	Currently, the question of the qualification of these workers is mostly handled by Member States. We note a wide disparity in the solutions proposed. The case of platform workers is particularly eloquent, going from deregulation (like in Belgium[footnoteRef:86]) to the establishment of an intermediate category between employees and self-employed (like in Germany or in Italy[footnoteRef:87]). This means that a gig worker risks to be treated differently depending on the applicable (national) law. This issue was one of the main reasons behind the Commission’s proposal which would lead to the adoption of the Directive on Transparent and Predictable Working Conditions. Unfortunately, as we have seen, the final wording of the Directive does not refer to the atypical workers, which are only mentioned in the recitals[footnoteRef:88]. We advocate for an intervention of the Court to provide a EU-wide solution to this problem, in order to give some legal certainty. This would not be in contradiction with the conduct of the Court as we analysed it in this study, especially if we take into consideration the Court’s tendency, already highlighted by Emanuele Menegatti, to go “beyond the wording of the legislative text”[footnoteRef:89].     [86:  Loi-programme du 1er juillet 2016, M.B., 4th July 2016 ; Loi-programme du 18 juillet 2018, M.B.,26th July 2018 ; C. WATTECAMPS, « Belgium », in I. DAUGAREILH, C. DEGRYSE and P. POCHET (eds.), The Platform economy end Social Law: Key Issues in Comparative perspective, ETUI Research Paper, 2019, p. 49 ; P. SCHOUKENS, A. BARRIO and S. MONTEBOVI, « The EU Social Pillar: An answer to the challenge of the social protection of platform workers », E.J.S.S., 2018, p. 234.]  [87:  V. DE STEFANO, « The Rise of Just-in -Time Workforce: On-Demand Work, Crowdwork, and Labour Protection in the Gig-Economy », Comparative Labour Law and Policy Journal, 2016, pp. 494‑496.]  [88:  Recitals 2 and 4 of the Directive.]  [89:  E. MENEGATTI, « Taking EU labour law beyond the employment contract: The role played by the European Court of Justice », European Labour Law Journal, 2019, p. 35.] 


	 Which kind of answer could the Court give? Like Martin Risak and Thomas Dullinger, we think that the introduction of a third category would not be a solution. There is no mention of such possibility in the Court case-law, and it would probably lead to more uncertainty as genuine workers in complex situations would end up less protected in the intermediate category[footnoteRef:90]. The same authors and Nicola Kountouris advocate for an EU-wide concept of worker, which would take into account economic dependency alongside subordination, while Stefano Giubboni estimates that the current situation is still too fragmented and that social policy remains a poor relative of the internal market[footnoteRef:91]. The specificities of the Court case-law in the field of Social Policy Directive could be a good starting point for dealing with those challenges. Protection is a bigger concern in this field than for the more traditional approach linked to the establishment of the internal market derived from the Lawrie-Blum line of case-law in free movement law. Only the future will tell us if a common concept of worker can emerge in EU law and the form it may take, through the action of the legislator or the judge.   [90:  M. RISAK and T. DULLINGER, op cit., p.43; N. KOUNTOURIS, op cit., p. 225.]  [91:  S. GIUBBONI, op cit, p. 234.] 
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