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1. Introduction 

 
1  See, inter alia, HATZOPOULOS/ ROMA, Caring for Sharing? The Collaborative Economy 

Under EU Law; RANCHORDAS, Does Sharing Mean Caring? Regulating Innovation in the 
Sharing Economy. 

2  Communication from the Commission to the European Parliament, the Council, the 
European Economic and Social Committee and the Committee of the Regions: Online 
Platforms and the Digital Single Market Opportunities and Challenges in Europe, COM 
(2016) 288 final. 

3  Idem, p. 4. 
4  Ibidem. 
5  See on this point HATZOPOULOS/ ROMA, n. 2.  
6  Case C-434/15, Uber, EU:C:2017:981. 
7  Directive 2000/31 on certain legal aspects of information society services, in particular 

electronic commerce, in the Internal Market (“Directive on electronic commerce”),  
OJ L 178/1. 
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2. Scope of the Study and Preliminary Remarks 

2.1. Underlying Services 

 
8  In the UK see Employment Appeal Tribunal, UKEAT/0056/17/DA. For Germany, see for 

e.g. DAVIES, Uber loses appeal in UK employment rights case, available on 
https://www.theguardian.com/technology/2017/nov/10/uber-loses-appeal-
employment-rights-workers (last visited on 15 September 2018). 

9  European Parliament Resolution of 15 June 2017 on a European Agenda for the 
collaborative economy (2017/2003(INI)), p. 5. 
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2.2. Treaty Provisions 

2.3. Operative Concepts 

 
10  Idem, p. 6. 
11  Ibidem. 
12  Article 56 TFEU and Directive 2006/123 on services in the internal market, OJ L  

376/36. 
13  Article 20 TFEU and Directive 2004/38 on the right of citizens of the Union and their 

family members to move and reside freely within the territory of the Member States, 
OJ L 158/77. 
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14  European Parliament Resolution of 15 June 2017 on a European Agenda for the 

collaborative economy (2017/2003(INI)), p. 3. 
15  New Forms of Work in the Digital Economy, 2016 Ministerial Meeting on the Digital 

Economy, OECD Digital Economy Papers, 260/2016. 
16  Idem at 8. 
17  ILO Future of Work Research Paper Series, The Architecture of Digital Labour 

Platforms: Policy Recommendations on Platform Design for Worker Well-Being, 
3/2018, at 1. 

18  New Forms of Work in the Digital Economy, 2016 Ministerial Meeting on the Digital 
Economy, OECD Digital Economy Papers, 260/2016, at 23. 
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3. The EU Notion of Worker Prima Facie Inclusive 
of New Types of Work 

3.1. The Contractualist vs the Essentialist Approach in 
Defining Employment 

 
19 NERINCKX, The “Uberization” of labour markets: some thoughts from an employment 

law perspective on the collaborative economy, p. 247. 
20  The Hamilton Project, HARRIS/KRUEGER, Discussion Paper 2015-20 (December 2015), A 

Proposal for Modernizing Labor Laws for Twenty-First-Century Work: The Independent 
Worker, available on: http://www.hamiltonproject.org/assets/files/modernizing_ 
labor_laws_for_twenty_first_century_work_krueger_harris.pdf, at p. 5 (last visited on 
15.09.2018). 

21  Idem, p. 7. 
22  Loi relative aux contrats de travail (3.7.1978). As per Art. 3, employment is established 

through a contract by virtue of which a worker commits (“s’engage”) to providing work, 
for remuneration, under the authority of an employer. 

23  Real Decreto Legislativo 2/2015, de 23 de octubre, por el que se aprueba el texto 
refundido de la Ley del Estatuto de los Trabajadores, Art. 1para. 1: Estaleyserá de 
aplicación a los trabajadores que voluntariamentepresten sus servicios-
retribuidosporcuentaajena y dentrodelámbito de organización y dirección de otra 
persona, física o jurídica, denominadaempleador o empresario. 

24  Cass. Soc., 22 juillet 1954, Bull. civ. IV n°576. The Cour de Cassation defined 
employment as being an agreement under which a person commits (“s’engage”) to 
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work on behalf (“pour le compte”) of another person and under her authority (“sous sa 
subordination”) for remuneration 

25 Case 66/85, Lawrie-Blum, EU:C:1986:284. 
26 Idem, para. 17, emphasis added. 
27 See for eg. WHITE, A Round-up of Cases on Free Movement of Workers; FORCH, 

Freizügigkeit für Studienreferendare; CARLIER, La libre circulation des personnes dans 
l’Union européenne. 

28  Case 66/85, Lawrie-Blum, EU:C:1986:284. 
29  See, namely, case 293/83, Gravier, EU:C:1985:69; case 24/86, Blaizot, EU:C:1988:43 
30  See, namely, case 36/74, Walrave, EU:C:1974:140; case C-415/93, Bosman, 

EU:C:1995:463. 
31 Case 39/86, Lair, EU:C:1988:322, para. 31. 
32  See, namely, joined cases 389/87 and 390/87, Echternach and Moritz, EU:C:1989:130, 

case C-291/05, Eind, EU:C:2007:771. 
33 See, inter alia, case 39/86, Lair, EU:C:1988:322; case 293/83, Gravier, EU:C:1985:69; 

case C-258/04, Ioannidis, EU:C:2005:559; case C-20/12, Giersch, EU:C:2013:411. 
34 The ECJ confirmed this reading namely in the Martinez Salla case, in which it stressed 

that there is no single definition of worker in EU law and that the substance of this 
definition varies according to the area in which it is to be applied. See case C-85/96 
Martínez Sala, EU:C:1998:217, para. 31. 
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3.2. Qualifying Platform Workers in the Context of Labour 
Mobility 

 
35  The distinction between labour mobility and labour policy reflects, mutatis mutandis, 

the decoupling that has been suggested between employment and social security 
protection under national law. Experts and Legal Scholars suggest that there be a basic 
“safety net” of rights guaranteed to s.c. non-standard workers, regardless of the legal 
qualification of their work contracts. See, on this point, Innovative Approaches for 
Ensuring Universal Social Protection for the Future of Work, ILO Future of Work 
Research Paper Series, 1/2018 at 5. 

36  Case C-292/89, Antonissen, EU:C:1991:80. 
37 Idem, para. 21. 
38 Ibidem. In a similar line of arguments, the non-discrimination principle applies not only 

to employment seekers, but also to intermediaries who assist the latter in finding 
employment in a Member State other than that of which they are nationals. See case 
C-208/05, ITC, EU:C:2007:16, respectively para. 26 and 33; case C-379/11, Caves Krier 
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Frères, EU:C:2012:798. Of course, employment seekers without genuine chances of 
employment cannot rely on Article 45 TFEU indefinitely. They can argue the right to 
remain in the territory of a host Member State on the basis of the said Article, so long 
as they do not become an unreasonable burden for the host Member State’s social aid 
schemes.  

39  In a recent “EU citizenship” case, the ECJ essentially ruled that Union citizenship 
should not serve as a status that would allow Member States’ nationals to be “social 
security parasites”, in cases where they would move to, and reside in, a host Member 
State with no purpose other than that of profiting from benefits granted in that State. 
See case C-333/13, Dano, EU:C:2014:2358. 

40 Case C-94/07, Raccanelli, EU:C:2008:425. 
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3.3. Qualifying platform workers for the Purpose of 
Benefitting from Workers’ Rights 

 
41 Case C-92/02, Kristiansen, EU:C:2003:652. 
42 Idem, para. 37. 
43 Art. 8, Dir. 2003/88: “Member States shall take the measures necessary to ensure that: 

normal hours of work for night workers do not exceed an average of eight hours in any 
24-hour period (a); night workers whose work involves special hazards or heavy 
physical or mental strain do not work more than eight hours in any period of 24 hours 
during which they perform night work (b).For the purposes of point (b), work involving 
special hazards or heavy physical or mental strain shall be defined by national 
legislation and/or practice or by collective agreements or agreements concluded 
between the two sides of industry, taking account of the specific effects and hazards of 
night work.” 
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44 Case C-175/16, Hälvä, EU:C:2017:617. 
45 Directive 2003/88 concerning certain aspects of the organisation of working time, OJ L 

299/9. 
46 Case C-175/16, Hälvä, EU:C:2017:617, para. 36, emphasis added. 
47 Idem, para. 40. 



L J U P C H O  G R O Z D A N O V S K I  

 258 

4. Applying the Essential Features of Employment 
to Platform Work 

 
48  Directive 2003/88 see n. 46. 
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4.1. Platform Work Displaying the Substantive Features of 
Employment 

 
49 Case 344/87, Bettray, EU:C:1989:226, para. 15. 
50 Case 196/87, Steymann, EU:C:1988:475; case C-456/02, Trojani, EU:C:2004:488. 
51 See case 197/86, Brown, EU:C:1988:323, para. 21. 
52  Case C-14/09, Genc, EU:C:2010:57. 
53  Idem, para. 26, emphasis added. 
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54 Case C-219/14, Greenfield, EU:C:2015:745. 
55 Idem, para. 33, emphasis added. 
56 Directive 2003/88 see n. 46. 
57 Case C-219/14, Greenfield, EU:C:2015:745, para. 32. 
58 Case C-214/16, King, EU:C:2017:914. 
59  Dir. 2003/88, Art. 7 (Annual leave): “Member States shall take the measures necessary 

to ensure that every worker is entitled to paid annual leave of at least four weeks in 
accordance with the conditions for entitlement to, and granting of, such leave laid down 
by national legislation and/or practice (para. 1). The minimum period of paid annual 
leave may not be replaced by an allowance in lieu, except where the employment 
relationship is terminated (para. 2).” 
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4.2. Difficulties Related to the Structural Features of 
Employment 

 
60 DAVIDOV, Subordination vs Domination: Exploring the Differences, p. 373. 
61 MEIER, The New Employment Relationship. How “Atypical” Work Contracts Challenge 

Employment Law, Labour Law and Social Security Systems, p. 36: “[the raison d’être 
of subordination is] the existence of a personal and economic dependency of the 
employee towards the employer. The employee, who, because of this dependency, is 
the weaker party in the contractual relationship, needs to be protected by the law 
against exploitation, an unsafe work environment, discrimination, and exhaustion.” 

62 Ibidem. 
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5. A Shift in the Definition of the Subordination 
Criterion 

5.1. The Gradual Abandonment of the Master-Servant 
Paradigm 

 
63 See European Parliament, Committee on Employment and Social Affairs. Study on 

economically dependent work/parasubordinate (quasi-subordinate work) by Professor 
Adalberto Perulli, PE 324.303, DV\479950EN.doc at 6. 

64  Directive 2003/88 see n. 46. 
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65  See case C-151/02, Jaeger, EU:C:2003:437, para. 63; case C-258/10, Grigore, 

EU:C:2011:122, para. 53. 
66 European Parliament Resolution of 15 June 2017 on a European Agenda for the 

collaborative economy (2017/2003(INI)), p. 12. 
67 Ibidem. 
68 Ibidem. 
69  Case C-268/99, Malgorzata Jany, EU:C:2001:616. 
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5.2. A Shift toward the Power to Control Key Aspects of 
Work Performance 

 
70  Idem, para. 54, emphasis added. 
71 Case C-232/09, Danosa, EU:C:2010:674. 
72 Idem, para. 41, emphasis added. 
73 Idem, para. 46. 
74 Idem, para. 49. 
75 Cit. in NERINCKX, cit. n. 20, p. 225 
76 Ibidem. 
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5.3. The economic assessment of the employer’s powers 

 
77  AG Opinion, case C-434/15, Uber, EU:C:2017:364. 
78  US Supreme Court, NLRB v. Hearst Publications, Inc., 322 U.S. 111 (1944) 
79  Idem, p. 322, emphasis added. 
80  Ibidem, emphasis added. 
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81 Case C-413/13, FNV Kunsten, EU:C:2014:2411. 
82  Idem, para. 28, emphasis added. 
83  Idem, para. 30. 
84  Idem, para. 33, emphasis added. 

85  Idem, para. 36, emphasis added. 
86  Case C-518/15, Matzak, EU:C:2018:82. 
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6. Conclusion 

 
87  Idem, para. 31. 
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