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Social Pensions and Market Values:
A Conflict?

Quentin Detienne*, Elmar Schmidt**

1. Introduction

Since the early 1990s, the European Union has expressed its understanding of occupational pensions as
a pillar of social protection for European citizens in numerous policy documents.! The message in those
policy documents seems clear: occupational pensions are a key element of the social wellbeing of European
citizens.

Historically, the organisation of pension systems has been the purview of national governments. That
prerogative is fiercely protected by them, inter alia because of the social aims that pension schemes pursue
as well as the value of the welfare state to political parties.? The EU, however, has busied itself with the
regulation of a number of aspects regarding pension systems. Although it has no direct powers regarding
pensions, the EU has a number of ways in which it can influence those systems, such as through its powers to
regulate the internal market.? It seems that that very crown jewel of EU achievements — the internal market
—can clash with the social objectives pursued by the pension policies of the Member States. This article will
focus on occupational pensions, referred to in pension parlance as ‘second-pillar’ pension schemes.*

Because of their design, some occupational pension schemes may run counter to demands and projects
linked to a ‘well-functioning’ internal market. Member States with strong occupational pension systems
typically feature some form of compulsory or quasi-compulsory membership with pension schemes
operating on the principle of solidarity. The latter means that risks are shared between various categories
of pension scheme members (e.g. young and old, men and women, but also high and low wage workers).
These ‘social occupational pension schemes’ are generally the product of collective bargaining between
social partners:® they define the content of the pension scheme, choose the operator who will manage it
and they make it compulsory for all employers and employees in a given sector (with or without the help
of the State).

These two social aspects of occupational pension schemes — (1) collective bargaining and (2) compulsory
membership — may be at odds with internal market ambitions: they can lead to a distortion of competition,
as compulsory membership means granting a monopoly to the pension provider in charge of the occupation
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1 See, forinstance, European Commission, “Supplementary social security schemes: The role of occupational pension schemes in the social
protection of workers and their implications for freedom of movement”, SEC(91) 1332, p. 2; Commission Green Paper on Supplementary
Pensions in the Single Market, COM (97) 283 final.

2 M. Haverland, ‘When the welfare state meets the regulatory state: EU occupational pension policy’, (2007) 14 Journal of European Public
Policy, no. 6, pp. 893-900.

3 See, for instance, A. van den Brink et al., Regulating Pensions: Why the European Union Matters, Netspar Design Paper no. 5 (2011);
M. Del Sol & M. Rocca, ‘Free movement of workers in the EU and occupational pensions: Conflicting priorities? Between case law and
legislative interventions’, (2017) 19 European Journal of Social Security no. 2.

4 To be discerned from first-pillar pensions (statutory pensions provided by the state) and third pillar pensions (private pension provision).

5 The social partners are the representatives for management (employers) and labour (employees).
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scheme; they can interfere with the freedom to provide services of other pensions providers, as the latter
may not be able to access the market in the sector of activity covered by the pension scheme.

A question then arises: which one of the two seemingly conflicting objectives — the protection of social
occupational schemes or the promotion of the internal market — prevails from the perspective of EU law and
policy? Are collectively negotiated social occupational pension schemes protected from the requirements
of the internal market or are occupational pensions to be designed in such a way as not to prevent the
development of market forces in this sector?

The article aims to provide an answer to this question. Firstly, it explores how primary law deals with
these two conflicting objectives. To do so it draws on the Court of Justice of the European Union (CJEU)
case law applying competition law and freedom to provide services to pension schemes in particular and
to social protection schemes in general. Secondly, the article focuses on secondary law adopted to regulate
occupational pension schemes at EU level and attempts to identify their preferences towards social or
market oriented occupational pension schemes. More precisely it examines two EU directives — the IORP
Il Directive® and the Directive on supplementary pension rights’ — as well as a proposed regulation — the
proposal for a Pan-European Personal Pension Product (PEPP)® — and explains what effects they have or may
have on the degree of solidarity of occupational pension schemes. The article concludes with a summary
of how the EU manages the tensions between the social components of occupational pensions and the
primary and secondary law of the internal market, and the implications arising from it.

2. Social occupational pension schemes and primary internal market law

EU primary law, in principle, requires the freedom to provide services® and free competition.’® Under certain
circumstances, these Treaty on the Functioning of the European Union (TFEU) requirements appear to make
organising compulsory collective pension schemes challenging. The compulsory affiliation to an occupational
pension scheme and the monopoly enjoyed by the fund operating that scheme can be obstacles to both
the freedom to provide services as well as a restriction of competition. In fact, this compulsory membership
has been the subject of CJEU case law, first challenged under EU primary law in the Albany*! case, a case on
competition law. Despite what may have been thought for years, this case has not definitively solved the
issue, as more recent developments in the Court’s case law have shown. We start with recalling the Albany’s
lessons before exploring whether they are still valid before examining these lessons in light of subsequent
case law.

2.1. Albany’s lessons: competition law

In the well-known Albany case, the CJEU dealt with the issue of whether mandatory occupational pension
schemes established by social partners, managed by one single pension provider, is contrary to European
competition law. Their relationship to the freedom to provide services was not reviewed in this case. The
Albany judgment contained two lessons. First, the collective agreements (social element no. 1) that beget
compulsory pension schemes are under certain conditions excluded from the scope of competition law ‘by

6 Directive 2016/2341/EU on the activities and supervision of institutions for occupational retirement provision (IORPs) (recast).

7  Directive 2014/50/EU on minimum requirements for enhancing worker mobility between Member States by improving the acquisition
and preservation of supplementary pension rights.

8 COM(2017) 343 final.

9 Art. 56 of the Treaty of the Functioning of the European Union (TFEU). See also, inter alia, Case C-76/90, Sdger, [1991] ECR 1-4221,
para. 12: ‘It should first be pointed out that [Art. 56 of the TFEU] requires not only the elimination of all discrimination against a person
providing services on the ground of his nationality but also the abolition of any restriction, even if it applies without distinction to national
providers of services and to those of other Member States, when it is liable to prohibit or otherwise impede the activities of a provider
of services established in another Member State where he lawfully provides similar services.’

10 Art. 101 of the TFEU. See also, inter alia, Case C-67/96, Albany, [1999] ECR |-5751, para. 53: ‘It must be noted that Article 101(1) of the
Treaty prohibits all agreements between undertakings, decisions by associations of undertakings and concerted practices which may
affect trade between Member States and which have as their object or effect the prevention, restriction or distortion of competition
within the common market.

11 Albany, ibid.
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virtue of their nature and purpose’:'? the collective agreement at issue in Albany, said the CJEU, was the
outcome of a social dialogue —i.e. collective bargaining —and served to improve working conditions. Second,
the introduction of a compulsory pension scheme (social element no. 2) managed by a single operator is
not contrary to competition law if the scheme in question is sufficiently solidary.?® In that case, solidarity
mainly meant distributive solidarity, i.e. solidarity between contributors in the form of non-proportionality
between contributions and expected benefits.

These two lessons have been confirmed several times in subsequent judgments.* They reflected a
conciliatory approach to the social aspects of occupational pensions with the organisation of an internal
market in which competition is not distorted, since these social aspects are immune, on fairly flexible
conditions, from the rules that organise such competition. It is important to note, however, that the
CJEU in Pavlov explicitly restricted the application of that conciliatory approach to occupational pension
arrangements that are the result of collective bargaining between employers and workers.> Mandatory
occupational pension schemes not resulting from collective bargaining enjoy no such exclusion from the
competition rules.'® This ‘overly formalistic approach’ was the result of the Court’s focus on the nature
of the instrument used to establish the scheme rather than its ‘social objective and its solidarity-based
structure”.

Despite its somewhat limited scope, the Albany case law is a good example of how social objectives
in general can be shielded from market law. Nevertheless, the Albany judgment concerned competition
law, and not the four internal market freedoms. Since the Albany judgment, the EU has seen a number
of developments, both legislative and in case law. The following section deals with the question whether
and to what extent the Albany case law is still relevant. More generally, are mandatory social professional
pension schemes (still) insulated from internal market law’s interferences?

2.2. The fate of Albany’s lessons after the Viking and Laval judgments: the four freedoms

After Albany, it briefly seemed that all EU Treaty provisions would generally be inapplicable to important
aspects of national social policy.?® But the CJEU finally treated the exemption of collective agreements under
competition law and the fundamental freedoms as two wholly separate questions.’® The consequences of
this case law for occupational pensions are discussed below. Second, the issue as to whether the other
lesson of Albany, regarding compulsory membership, can be transposed into the realm of the freedom to
provide services, is considered.

2.2.1. Social element no. 1: collective bargaining

The approach in Albany as regards collective bargaining contrasts with that adopted by the CJEU a few years
later in the famous Viking®® and Laval?* judgments. Instead of excluding collective bargaining agreements
fromthe scope of the market rules, these judgments explicitly subject them to—in this case —the fundamental
market freedoms. The Court held that the activities of the EU include not only an internal market, but also a

12 Ibid., para. 60.

13 Ibid., para. 109.

14 See among others Joined Cases C-180/98 to C-184/98, Pavlov and Others, [2000] ECR I-6451; Case C-222/98, Van der Woude, [2000] ECR
1-117; Case C-437/09, AG2R, [2011] ECR 1-973; Case C-413/13, FNV Kunsten Informatie en Media, [2014].

15 Ibid.

16 Pavlov concerned an occupational pension scheme set up by a professional association of specialist doctors. The Court’s approach in
Pavlov was held onto in Case C-271/08, Commission v Germany, [2010] ECR 1-7091 and explicitly affirmed in FNV Kunsten Informatie en
Media, supra note 14, para. 29.

17 W.Baugniet, The protection of occupational pensions under European Union law on the freedom of movement for workers (2014), Doctoral
dissertation, available at <http://diana-n.iue.it:8080/bitstream/handle/1814/33869/2014_Baugniet.pdf?sequence=1&isAllowed=y>
(last visited 1 March 2019), p. 110.

18 S. Prechal & S. de Vries, ‘Viking/Laval en de grondslagen van het internemarktrecht’, (2008) 56 SEW, no. 11.

19 The CJEU considered in para. 53 of Viking that ‘the fact that an agreement or an activity are excluded from the scope of the provisions of
the Treaty on competition does not mean that that agreement or activity also falls outside the scope of the Treaty provisions on the free
movement of persons or services since those two sets of provisions are to be applied in different circumstances’.

20 Case C-438/05, Viking, [2007] ECR 1-10779.

21 Case C-341/05, Laval, [2007] ECR 1-11767.
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‘policy in the social sphere’ with a high level of social protection.?? Nonetheless, the fundamental freedoms
ultimately prevailed over social policy, and the Court appeared to have set a boundary for social policy
objectives in relation to the functioning of the internal market.

The CJEU therefore chose not to apply a uniform exception for collective agreements valid both in
competition law and for the freedom to provide services. This contrasts with the Court’s previous Wouters
judgment, where the Court held that justification under competition law implies justification under freedom
to provide services.? According to many commentators, the Viking and Laval judgments reflect a paradigm
shift in the general conception of social and economic relations within the EU.?*

This conception has been echoed in other judgments after Viking and Laval concerning the creation of
occupational pension schemes.? The first of these judgments is the 2010 case Commission v Germany.?® The
CJEU decided that collective bargaining in the public sector to set up a compulsory pension scheme managed
by a single operator must respect European public procurement law, which implements the freedom of
establishment and the freedom to provide services. Germany argued that the Albany exception should also be
applied to European public procurement law, in other words that collective bargaining should escape the latter
in the same way that it falls outside the scope of European competition law. The Court rejected this argument.
It recalled Viking and Laval and noted that the right to bargain collectively must be exercised in accordance
with the requirements stemming from the freedom to provide services and the freedom of establishment.?’

One can also find an echo of the Viking and Laval case law in the UNIS decision, adopted in December
2015.% In this case, the CJEU decided that the granting of an exclusive right by public authorities to manage
a supplementary social protection scheme to a single operator (through extension of the binding force of
a collective private sector agreement) must comply with the obligation of transparency, which is required
by the freedom to provide services.? In this instance, the exclusive right granted was the right to manage a
compulsory supplementary social security scheme.

Although the UNIS case tied the obligation to comply with the principle of transparency to public
authorities, it seems undeniable to us that the onus of complying with that principle is primarily on the
social partners: for the public authorities to be able to respect it when they extend the application of
collective agreements, it is necessary that the agreement they extend made by the social partners complies
with the principle.3® Thus the CJEU again echoes — though now implicitly — the Viking and Laval cases where

22 Viking, supra note 20, para. 78, Laval , ibid., para. 104. In the context of that policy in the social sphere, the EU ‘is to have as its task, inter
alia, the promotion of “a harmonious, balanced and sustainable development of economic activities” and “a high level of employment
and of social protection”. Note that this wording is identical to para. 54 of the Albany judgment quoted above, however that phrase was
used in the context of the competition rules.

23 Case C-309/99, Wouters, [2002] ECR I-1577, para. 122.

24 See, for instance, D. Leczykiewicz, ‘Conceptualising Conflict between the Economic and the Social in EU Law in EU Law after Viking and
Laval’, in M. Freedland & J. Prassl (eds.), Viking, Laval and Beyond (2014). See also S. Deakin, The Lisbon Treaty, the Viking and Laval
Judgments and the Financial Crisis: In Search of New Foundations for Europe’s ‘Social Market Economy’ (2012), p. 24; J.-J. Dupeyroux
et al.,, Droit de la sécurité sociale (2015), pp. 426-427.

25 See also A. Supiot, ‘Le sommeil dogmatique européen’, (2012) Revue frangaise des affaires sociales, no.1, pp. 185-198.

26 Commission v Germany, supra note 16. On this judgment, see among others Y. Stevens, ‘Het Europees recht en het sociaal recht nogmaals
onder hoogspanning: de Albany voorwaarde getest op de openbare aanbesteding’, (2011) Chroniques de droit social/Sociaalrechtelijke
kronieken, no. 2, pp. 61-64; P. Syrpis, ‘Reconciling Economic Freedoms and Social Rights — The Potential of the Commission v Germany
(Case C-271/08, Judgment of 15 July 2010)’, (2011) 40 Industrial Law Journal, no. 2, pp. 222-229; L. Lautrette, ‘Clause de designation et
appel d’offres: les enseignements de I'arrét de la CJUE du 15 juillet 2010’, (2010) Droit social, no. 12, pp. 1241-1245; F. Kessler, ‘Le droit
fondamental a la négociation collective n’existe, en Europe, que sous condition’, (2010) Droit social, no. 11, pp. 1233-1240.

27 Commission v Germany, supra note 16, para. 44.

28 Joined Cases C-25/14 and C-26/14, UNIS, [2015], ECLI:EU:C:2015:821. About this decision, see also J.B. Maisin, Affaire UNIS: octroyer des
droits exclusifs par la négociation collective requiert-il une mise en concurrence? (2017), pp. 728; D. Simon, ‘Obligation de transparence’,
(2016) Europe - Actualité du droit de I’'Union européenne, no. 2; V. Le Meur-Baudry & J. Barthélémy, ‘Protection sociale complémentaire:
choix de l'organisme assureur et transparence’, (2016) Droit social, no. 4, pp. 376-383; S. Hennion, ‘Chronique de protection sociale
complémentaire: |. Des clauses de désignation aux clauses de recommandation’, (2016) Droit social, no. 9, pp. 760765; Q. Detienne & J.-B.
Maisin, ‘Sélection par les partenaires sociaux d’un organisme de pension sectoriel: 'obligation de transparence européenne et I'exercice
de la négociation collective. Les voies de la conciliation’, (2018) Revue de droit social, no. 3, pp. 457-513.

29 UNIS, ibid., para. 38. The principle of transparency is inspired by public procurement law. It aims to ensure ‘a degree of publicity sufficient
to enable, on the one hand, competition to be opened up and, on the other, the impartiality of the award procedure [of a public contract
or an exclusive right] to be reviewed’ (para. 39).

30 This was also indirectly decided in Viking (supra note 20), see para. 33 of that case in which the CJEU points out that it is settled case law
that Arts. 45, 49 and 56 of the TFEU ‘do not apply only to the actions of public authorities but extend also to rules of any other nature
aimed at regulating in a collective manner gainful employment, self-employment and the provision of services’.
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it points out that the extension decision by the public authorities is not exempt from the requirements of
transparency resulting from Article 56 of the TFEU.3!

The judgments in Commission v Germany and UNIS thus confirmed, as regards occupational pensions,
the CJEU’s choice not to transpose the solution adopted in the Albany judgment to define the system of
collective bargaining in European competition law to the field of freedom to provide services.

The previous considerations demonstrate that the CJEU has set clear boundaries to the setting up of
pension arrangements in place of an all-out exemption from the fundamental freedoms: when engaging in
collective bargaining, the social partners must take into account the obligations stemming from inter alia
the freedom to provide services. Although this means that the social partners — and the public authorities
extending the application of collective agreements — cannot blindly appoint a provider, these obligations do
not seem to place social pension schemes at the mercy of unbridled market logic. This will be demonstrated
below.

2.2.2. Social element no. 2: compulsory membership

As discussed in the previous sub-section, the CJEU rejected the extension of the Albany exception to the
fundamental freedoms. That raises the question whether the other lesson of the Albany judgment, according
to which the introduction of a compulsory pension scheme executed by one single fund is not contrary to
competition law if the scheme in question is sufficiently solidary, is valid in the field of the freedom to
provide services. In other words, the question arises, following the Viking and Laval judgments and the echo
they have found in CJEU judgments relating to occupational pensions, whether the compulsory membership
to an occupational pension scheme managed by a single operator is compatible with the freedom to provide
services.

Compulsory membership: a restriction of the freedom to provide services

There is no doubt, and the CJEU has repeated this on several occasions, that occupational pension providers
provide services within the meaning of Article 57 of the TFEU.*?> Compulsory membership — although
conducive to solidarity — in principle restricts the two components® of the freedom to provide services,
that to provide services and that to receive services.>* On the one hand, occupational pension providers
are deprived of the possibility of offering their services to companies that must be affiliated to the pension
fund or insurance undertaking. On the other hand, these companies are deprived of the possibility of
contracting with a service provider other than the pension fund or the insurance undertaking to which they
are necessarily linked.

Nor is there any doubt that this restriction must be justified under Article 56 of the TFEU, regardless
of the nature (law or collective agreement) of the measure imposing the membership obligation. Indeed,
the Viking and Laval judgments clearly stated that Article 56 of the TFEU has a direct horizontal effect, i.e.
it applies not only to measures enacted by States, but also to measures of general application enacted by
non-state actors such as, for example, collective agreements adopted by the social partners.3 The question
therefore arises as to the justification for the restriction constituted by compulsory membership.

Compulsory membership: a restriction that can be justified using Albany?

As already stated, in the Albany judgment compulsory membership of a pension fund was justified under
competition law because of the solidarity features of the pension scheme managed by that fund. Can
the solidarity of an occupational pension scheme also constitute an overriding reason of public interest

31 UNIS, supra note 28, para. 37.

32 See among others Case C-678/11, Commission v Spain, [2014] ECLI:EU:C:2014:2434, para. 37; Case C-422/01, Ola Ramstedt, [2003], ECR
1-6817, paras. 22-24; Case C-136/00, Danner, [2002], ECR 1-8147, paras 25-27.

33 Cases 286/82 and 26/83, Luisi & Carbone, [1984] ECR 377.

34 See, for instance Case C-350/07, Kattner Stahlbau, [2009] ECR 1-1513.

35 See also H. van Meerten, Directe horizontale werking van het vrije dienstenverkeer (2015).
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capable of justifying a proportionate restriction on the freedom to provide services?* To our knowledge,
the question was never put to the CJEU. To answer this question, we can only try to extrapolate the position
that the Court might adopt from other cases relating to the freedom to provide services.

As a preliminary point, it appears that this question need not be analysed through Article 106(2) of the
TFEU, which allows States to derogate from certain provisions of European law for the organisation of services
of general economic interest. This article played a central role in the Albany judgment. Several authors are
of the opinion that this article could also apply to the freedom to provide services,* which would make
it possible to develop a uniform approach to exceptions to competition law and the freedom to provide
services. However, it must be noted that the CJEU has never applied this article in the area of freedom to
provide services, except in rare and long-standing exceptions®® or in cases where it did not ultimately play
a role in the Court’s decision.? In any case, we are of the opinion that the application of that exemption
would likely ultimately amount to the same result as the public interest exception under the freedom to
provide services. We will therefore examine the compatibility of compulsory occupational pension schemes
with the freedom to provide services by applying the Court’s standard formula i.e. by determining whether
an overriding reason of public interest can likely justify the restriction, and then address the matter of the
proportionality of that restriction in the light of the objective pursued.

In several judgments, the CJEU has accepted that the need to safeguard a social security system against
a risk of serious harm to its financial equilibrium constitutes an overriding reason of public interest capable
of justifying a restriction on the freedom to provide services.** Yet this risk of damage to the financial
equilibrium of the system is directly linked to the existence of solidarity between the individuals covered
by the scheme, the maintenance of which requires that membership of the scheme be compulsory. In
accepting that maintaining the financial equilibrium of a social security system constitutes an overriding
reason of public interest, the Court therefore also accepts that the protection of solidarity existing within
that system may justify a restriction on the freedom to provide services.*

However, this case law cannot simply be transposed occupational pension schemes (pillar 1l), as
those cases concerned statutory schemes (pillar 1). Nonetheless, these findings could be a precedent for
occupational pension schemes with strong solidarity between members and which occupy an important
place, in terms of their coverage and the amounts they award, in the pension system of the Member State
concerned, so that questioning their operation would have repercussions for the system as a whole.

Assuming that the protection of the solidarity of an occupational pension scheme is accepted by the
CJEU as an overriding reason of public interest, the proportionality of the restriction is to be established.
In this respect, the Court’s case law concerning compulsory insurance of the social security system seems
less easily reconcilable with compulsory occupational pension schemes. In the Kattner judgment on
German health insurance funds*? and the Freskot judgment on compulsory natural risk insurance for Greek
farmers,*® the Court seemed to attach great importance to the fact that the insurance in question offered

36 About justification based on social solidarity in internal market law more generally, see T. Hervey, ‘Social Solidarity: A Buttress Against
Internal Market Law?’, in J. Shaw (ed.), Social Law and Policies in an Evolving European Union (2000), pp. 31-47.

37 See for instance J. Buendia Sierra, Exclusive Rights and State Monopolies under EC Law. Article 86 (former Article 90) of the EC Treaty
(1999), pp. 297-298; V. Hatzopoulos, ‘The Economic Constitution of the EU Treaty and the Limits between Economic and Non-economic
Activities’, (2012) 23 European Business Law Review, no. 6, p. 1003; E. Szyszczak et al. (eds.), Developments in Services of General
Interest (2011), p. 133; B.J. Drijber, ‘Modernisering van het Uitvoeringsmodel voor Pensioenregelingen. Grenzen en mogelijkheden
vanuit mededingingsrechtelijk en Europeesrechtelijk perspectief, Den Haag’, Report for the Dutch Ministry of Social Affairs (2007), p. 14;
M. van der Poel, De houdbaarheid van verplichtgestelde bedrijfstakpensioenfondsen en beroepspensioenregelingen: Toetsing aan het
mededingingsrecht en het vrij verkeer van diensten en vestiging, (2013), p. 59.

38 Case C-266/96, Corsica Ferries, [1998] ECR 1-3949, para. 59; Cases C-147/97 and C-148/97, Deutsche Post, [2000] ECR 1-825, para. 55.

39 Case C-271-09, Commission v Poland, [2011] ECR I-13613, paras. 70-72; Case T-258/06, Germany v Commission, [2010] ECR 11-2027, para.
140; Case C-160/08, Commission v Germany, [2010] ECR 1-3713, paras. 69 and 125-130.

40 See among others Case C-158/96, Kohll, [1998] ECR 1-1931, para. 41; Case C-385/99, Miiller-Fauré, [2003] ECR |-4509, para. 73; Case
C-372/04, Watts, [2006] ECR 1-4325, para. 103; Case C-173/09, Elchinov, [2010] ECR 1-8889, para. 42; Case C-490/09, Commission ¢
Luxembourg, [2011] ECR 1-247, para. 43; Kattner Stahlbau, supra note 34, para. 86. See also Case C-70/95, Sodemare, [1997] ECR |-3395,
para. 29, where the solidarity of the Italian social assistance system is invoked as justification for the non-applicability of (or restriction
on) the freedom of establishment.

41 See Kattner Stahlbau, supra note 34, paras. 86-88.

42 Kattner Stahlbau, supra note 34.

43 Case C-355/00, Freskot, [2003] ECR I-5263.
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only basic cover, thus leaving room for an offer of supplementary insurance by private operators — to the
extent that commercial providers could provide such coverage* — to guide national courts in assessing the
proportionality of the restriction.

What, then, would the CJEU decide about the obstacle constituted by compulsory membership of
an occupational pension scheme in addition to the basic pension provided by the State? In order to be
proportionate, is it necessary for the benefits of compulsory occupational pension schemes to be sufficiently
low so that their beneficiaries can also contribute, if they so wish, to individual pensions? One can see the
difficulties that this kind of decision would lead to. If this path is followed, it would be necessary, for example,
to fix the amount from which the benefits paid by the occupational pension scheme are considered too high
to leave sufficient room for individual pensions. Such an assessment would be eminently complicated, as
well as eminently political.

The situation of compulsory occupational pension schemes with regard to the freedom to provide
services in Europe is therefore uncertain, and is bound to remain so given the absence of a specific CJEU
decision on this question. It is also uncertain because, even if the Court accepts solidarity as a justification
for restricting the freedom to provide services, it cannot be said with certainty what degree of solidarity
must be guaranteed for this justification to be proportionate.*

2.3. Drawing conclusions on the CJEU’s case law

The previous section has raised the question of the place of occupational pensions within European
competition law and the freedom to provide services. Two aspects seem to be of particular importance
for social occupational pension schemes: collective bargaining and compulsory membership. Initially, after
the Albany judgment, it seemed that EU Treaty provisions would not be applicable to important aspects of
national social policy. That notion was disposed of by the CJEU after Viking and Laval. The cases in the field
of social protection that followed the Albany case law show that the social partners — as well as the public
authorities involved in extending the application of collective agreements — are to heed the requirements
stemming from the fundamental freedoms, such as the requirement of transparency when selecting a
provider.

The possibility to make membership to a pension scheme or fund compulsory is also governed by the
Treaty provisions on, for instance, the freedom to provide services. The obstacle created by compulsory
membership must be justified. Whether in the field of competition law or the freedom to provide services,
we have seen that the existence of solidarity between members of the occupational pension scheme is or
would most probably be a central condition for the compatibility of compulsory affiliation with European
law. However, uncertainty prevails in this respect, as it is difficult to determine the degree of solidarity
required, and whether the standard is the same for competition law and for the freedom to provide services.

Some authors opine that, in order to draw conclusions about the relationship between the case law
discussed here and possible future developments making pensions less solidary, it is necessary to closely
examine the CJEU’s considerations on what defines the principle of solidarity.*® However, although the Court

44 See, in that respect, Kattner Stahlbau, supra note 34, paras. 80 et seq.; Freskot, ibid., paras. 62 et seq.

45 It is interesting to mention that in France, the question was also raised of the compatibility of compulsory affiliation to a single body
designated in a collective agreement for the management of a supplementary social protection scheme with economic freedoms, in
this case ‘contractual freedom and freedom to undertake’ as set out in the French Constitution. Unlike the situation at European level,
the French Constitutional Council has decided the question clearly (see Decision n® 2013-672 DC of 13 June 2013). It decided that this
compulsory membership of a single body ‘constitutes a disproportionate infringement of freedom of enterprise and contractual freedom
in the light of the objective pursued of risk sharing’. Following this decision, the social partners in France now only have the possibility
to recommend affiliation to a particular operator or to provide that companies must join one of the operator designated, among several
others, in the collective agreement. This decision under national law does not, of course, affect the interpretation of the scope of the
freedom to provide services provided for by European law. However, it provides an illustration of the possible consequences of the
assertion of the primacy of economic freedom on the organisation of supplementary social protection schemes. About this decision, see
among others J-P. Chauchard, ‘La prévoyance sociale complémentaire selon le Conseil constitutionnel’, (2014) Revue de droit sanitaire et
social, no. 4; J. Barthélémy, ‘Le concept de garantie sociale confronté a I'article L.1 du code du travail et la décision des sages du 13 juin
2013’, (2013) Droit social, no. 9, pp. 673-679; J. Barthélémy, ‘Protection sociale complémentaire. La survie des clauses de désignation’,
(2014) Droit social, no. 10, pp. 1057-1065.

46 Van der Poel, supra note 37, p. 177 et seq.
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references certain elements which ‘tend to demonstrate’¥ that the schemes at issue in its case claw apply
the principle of solidarity — such as the fact that a scheme ‘is financed by contributions the rate of which is
not systematically proportionate to the risk insured’ or ‘that the amount of benefits paid is not necessarily
proportionate to the insured persons’ earnings’* — it provides no definition or precise guidance on what
solidarity is. One could, so it appears, reasonably surmise that the guiding question is whether the features
of the scheme could be offered by commercial providers.

But in the absence of clear guidance relating to solidarity of pension schemes, it appears difficult to
gauge what consequences the well-documented and steadily ongoing trends of individualisation and
marketisation*® of pension schemes — whereby more and more risk is shifted from the employer and/or
pension provider to employees/retirees — have for compulsory membership. Such trends occur even in
Member States with strong occupational pension systems featuring compulsory membership. It is difficult
to predict how the CJEU would assess these trends in the light of the standard of solidarity it has developed
in its previous case law.

Be that as it may, it seems that today the decisions of the CJEU are no cause for great alarm regarding
the fate of social occupational pension schemes. But uncertainty might arise tomorrow from the condition
of solidarity to justify derogations from competition law and probably from the freedom to provide services,
which is the fragile point of the Court’s reasoning.

3. Social occupational pension schemes and secondary internal market law

In view of the discussion above on the CJEU’s interpretation of primary EU law in relation to occupational
pension and social security schemes, it is interesting to examine in this section what some important
legislative developments that have recently occurred at EU level might have in store for social pension
schemes. Indeed, it seems that some of them could lead to or strengthen the trends mentioned above
towards a decrease in the degree of solidarity within occupational pensions. If it were so, they would
consequently weaken the protection of mandatory occupational schemes against the requirements of
market rules enshrined in European law.

The EU has only limited legislative powers in the social policy sphere itself. It has nevertheless been
able to influence Member States’ social policies through the adoption of secondary law instruments based
on its internal market regulation powers, notably Articles 46 and 114 of the TFEU. It has done so recently
in the field of occupational pensions by adopting two Directives, the revamped IORP Directive (IORP 11)*°
and the Supplementary Pension Rights Directive.>® Both are discussed hereunder. We outline their main
objectives and how these are supposed to be achieved. Our aim is to highlight their potential effects on
solidarity within occupational pension schemes. In addition to the two Directives, we briefly discuss a new
proposed Regulation for the creation of a Pan-European Personal Pension Product, with the same objective
of highlighting what its implications could be for social occupational pension schemes if it were to be
adopted.>?

Before we begin this section, it is useful consider the types of occupational pension schemes in order
to facilitate understanding of the discussion that follows. There are two archetypical occupational pension
schemes, although in practice most schemes can be positioned anywhere between the two ‘poles’. Defined

47 Case C-218/00, Cisal, [2002] ECR 1-691, para. 38.

48 Cisal, ibid., paras. 38 et seq., AG2R, supra note 14, paras. 46 et seq., Kattner Stahlbau, supra note 34, paras. 44 et seq.

49 See, for instance, B. Ebbinghaus, ‘The Privatization and Marketization of Pensions in Europe: A Double Transformation Facing the
Crisis’, (2015) European Policy Analysis; A. Zaidi et al., Pension policy in EU25 and its possible impact on elderly poverty, CASE paper
CASE/116. London: Centre for Analysis of Social Exclusion, London School of Economics and Political Science (2006); M. Orenstein,
‘Pension privatization in crisis: Death or rebirth of a global policy trend?’, (2011) 64 International Social Security Review, no. 3; S.
Brooks, ‘Interdependent and domestic foundations of policy change: The diffusion of pension privatization around the world’, (2005)
49 International Studies Quarterly, no. 2.; |. Guardiancich, ‘The sustainability of pension reforms in Central, Eastern, and Southeastern
Europe’, (2008) 11 South-East Europe Review for Labour and Social Affairs, no. 2.; B. Palier (ed.), A Long Goodbye to Bismarck?: The
Politics of Welfare Reform in Continental Europe (2010); R. Holzmann, ‘Global pension systems and their reform: Worldwide drivers,
trends and challenges’, (2013) 66 International Social Security Review 2013, no. 2.

50 Directive 2016/2341/EU, supra note 6.

51 Directive 2014/50/EU, supra note 7.

52 COM(2017) 343 final.
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contribution (DC)*® schemes are schemes in which the contribution that the employer and/or employee
contribute every month is fixed. The level of the pension benefits is a direct function of the contributions
and becomes known only on the date of retirement. It is the pension scheme member who bears the
‘risk’” of longevity and the resultant lowering of benefits, as well as risks related to, for instance, fluctuating
interest levels and stock market yields. Defined benefit (DB) schemes are schemes in which the benefits,
instead of the contributions, are defined in advance, for instance as a percentage of the average or final
salary. The risk is borne by the employer and/or the pension provider to achieve the promised benefits.
Such schemes require additional financial buffers.>

Solidarity is absent in pure DC schemes as the benefits (the pension) are directly dependent on the
personal amount of contributions paid by or for the worker: at the end, everyone is supposed to receive
what he has contributed to the scheme. On the opposite, solidarity is present in DB schemes. But its intensity
is varying. The weaker the correlation between amount of contributions that have been paid by/for the
worker and the benefits to be received, the stronger the solidarity is within the scheme.

3.1. The IORP Il Directive
3.1.1. Introduction

After a long process that commenced in 1980s, the Institutions for Occupational Retirement Provision (IORP)
Directive I°> was passed in 2003, which was recently recast and is now called IORP 11.°® The revised IORP Il
Directive came into force as of 12 January 2017. It explicitly acknowledged the social role that occupational
pensions play,”” whereas IORP | only regarded IORPs as ‘financial service providers’,*® an approach that
significantly influenced the content of the Directive.*®

Despite the revised Directive’s recognition of the social function of IORPs, both versions of the IORP
Directive are actually financial service directives, with the ‘limited ambition’ of creating a prudential
framework for pension providers that allows mutual recognition of supervisory frameworks for pension
providers.®® That mutual recognition facilitates cross-border activity by IORPs between Member States.
During the IORP | Directive’s conception, the European Parliament pushed for the inclusion of provisions
regulating elements of solidarity, but the Commission and the Council rejected the regulation of such
elements.®* The IORP Il directive does not provide for such ‘social’ provisions neither.

The IORP Il Directive does not in itself hinder the legal ability of Member States to promote or to impose
social occupational pension schemes in their territory: it does not directly regulate the pension systems of
the Member States but instead focuses on the regulation of the providers (called ‘lORPs’). However, it could
have an indirect influence on solidarity within these schemes. This is linked to the requirements contained
in the Directive with regards to IORPs engaged in cross border activities.

3.1.2. The Directive’s full-funding requirement: an obstacle to social pension schemes?

The Directive mandates that if IORPs are active on a cross-border basis, i.e. if they operate pension schemes
inanother Member State than the one in which they are established —they must be fully funded, irrespective

53 The OECD’s ‘Pensions Glossary’, Defined Contribution (DC) plans are: ‘Occupational pension plans under which the plan sponsor pays fixed
contributions and has no legal or constructive obligation to pay further contributions to an ongoing plan in the event of an unfavorable
experience.

54 See Title Il of the IORP Il Directive.

55 Directive 2003/41/EC on the activities and supervision of institutions for occupational retirement provision.

56 Directive 2016/2341/EU, supra note 6.

57 See the 32" recital of the IORP Il Directive: ‘lORPs are pension institutions with a social purpose that provide financial services. They
are responsible for the provision of occupational retirement benefits and should therefore meet certain minimum prudential standards
with respect to their activities and conditions of operation, taking into account national rules and traditions. However, such institutions
should not be treated as purely financial service providers. Their social function and the triangular relationship between the employee,
the employer and the IORP should be adequately acknowledged and supported as guiding principles of this Directive.

58 20" recital of Directive 2003/41/EC, supra note 55.

59 M. Haverland, ‘When the welfare state meets the regulatory state: EU occupational pension policy’, (2007) 14 Journal of European Public
Policy, no. 6, pp. 893-900.

60 Debate in the European Parliament of 3 July 2001 at Strasbourg, accessible via <www.europarl.europa.eu>.

61 Haverland, supra note 59.
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of whether they offer DB schemes, DC schemes or a combination of both.®? This means that the pension
fund must have sufficient assets in its coffers to cover the accrued benefits. However, for DB schemes or any
other scheme featuring guarantees for which no external sponsor bears risks, the IORP Il Directive (Article
15) requires that the IORP has additional assets: so-called regulatory own funds to finance such coverage.®

The full-funding requirement that cross-border IORPs are subjected to makes setting up DB schemes
more expensive than DC schemes to the parties bearing the risks associated with them —in the case of DB
schemes the risk-bearer is the employer and/or the pension provider. They are legally required to make
up any funding deficits, whereas such an obligation does not necessarily exist for purely national schemes.
Indeed, per definition DC schemes are fully funded, because the amount of the benefits they pay depends
directly on the amount of funds available to them. On the contrary DB schemes are often underfunded,
and making up funding shortfalls can be an expensive undertaking. The difficulty for setting up cross-border
schemes is even greater for DB schemes because of the additional assets requirement to which they are
subject.

It is noteworthy that the full funding requirement was to be removed by the IORP Il Directive. The
Commission, in its Impact Assessment for the IORP Il Directive, noted that retaining the requirement ‘will
not help attain the objective and would hamper IORPs’ willingness to engage in cross-border activities’.®*
The removal of the requirement would have meant that cross-border IORPs would have been treated in the
manner as IORPs that do not engage in cross-border activity.®® To the dismay of a number of stakeholders,
the full funding requirement was ultimately retained.®® However, as a compromise, the wording of the
requirement that cross-border IORPs be fully funded was changed: the new definition jettisoned the words
at all times, suggesting some leniency regarding the funding status of cross-border IORPs. But although that
textual change appears to make temporary underfunding possible, the full funding requirement is still in
place, raising the question whether there is any change in practice.

The retention of this requirement arguably makes the provision of DB schemes by cross-border IORPs
more burdensome than DC schemes.

3.1.3. Legislative requirements

DB schemes are also more difficult to organise on a cross-border basis for another reason than funding
requirements. As the Commission explained, IORPs organising DB schemes on a cross-border basis are more
likely to be subjected to complex national legislation from a Member State different from the one they are
established in, owing to the complexity of the schemes and features that do not exist in DC schemes.®” That
makes the adoption of DB schemes less plausible than the one of DC schemes.

3.1.4. Conclusion

It can therefore be seen that, if cross-border pension schemes were to proliferate further — which is one
of the very objectives of the Directive — they would probably mainly consist of ‘DC oriented’ schemes with
fewer or no elements of solidarity rather than ‘DB oriented’ schemes due to the higher cost and complexity
of operating such schemes across borders. Yet, the more a scheme is DC oriented, the less likely it is to meet
the solidarity criteria developed by the CJEU in competition law, which could be problematic for compulsory
social pension schemes. As discussed, those criteria are probably also relevant for the freedom to provide
services. This means that achieving the IORP Il Directive’s objective of developing IORPs’ cross-border
activities would likely lead to the development of pension schemes which according to EU primary law

62 Art. 14(3) of the IORP II.

63 Recital 44 of the IORP Il Directive.

64 Impact Assessment Accompanying the document Proposal for a Directive of the European Parliament and of the Council on the activities
and supervision of institutions for occupational retirement provision (recast), SWD/2014/0103 final.

65 Ibid.

66 Business Europe Position Paper, ‘Proposal for the revision of IORP Directive’ (2014), available at <https://www.businesseurope.eu/sites/
buseur/files/media/imported/2014-00629-E.pdf> (last visited 29 May 2019); PensionsEurope, ‘PensionsEurope Position Paper on the
proposal for an IORP Il Directive’ (2014).

67 Impact Assessment, supra note 64, p. 9.
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could not be mandatory and managed by a single operator because of their lack of (sufficient) solidarity as
defined by the Court. However, the importance of this plausible development should not be overestimated,
as so far there have been few cross-border activities of pension funds.®®

3.2. The Supplementary Pension Rights Directive

Another important piece of EU law on occupational pensions is the Directive on the acquisition and
preservation of supplementary pension rights.®® It aims to facilitate free movement of workers by providing for
a minimum harmonisation of certain aspects of the regulation of supplementary pensions. More specifically,
it lays down four important requirements regarding acquisition and preservation of supplementary pension
rights, in addition to improving obligations of information provided to workers. First, waiting and vesting
periods, i.e. periods before which no supplementary pension rights are acquired, shall not exceed three
years in total.”® Second, the minimum age for vesting pension rights shall not exceed 21 years.”* Third, the
acquired rights of an outgoing worker, i.e. ‘dormant rights’, must be treated in line with the value of the
rights of active scheme members or pension benefits currently in payment or at least to be treated ‘fairly’
in relation to them.” Fourth, where an outgoing worker’s vested rights are below a certain threshold, to be
fixed by Member States, supplementary pension schemes can commute them into a capital sum to be paid
to the worker, provided that he or she gives his or her consent.”

In its very aim to promote worker mobility, i.e. to smooth out the consequences of this mobility as
regards supplementary pension rights, the Directive appears to be in tension with solidarity within a pension
scheme. Indeed, strong solidarity can only be organised within a precisely defined and in a largely permanent
collective subject to common rules. The greater the numbers of exit, the smaller the real possibilities
of organising solidarity. This is precisely one of the reasons why it is easier to establish solidarity-based
occupational pension schemes at sectoral or occupational level, because in this way, as long as the worker
who leaves a company continues to work in that sector or profession, i.e. as long as he or she remains a
member of the collective within which solidarity is established, mobility does not run counter to solidarity.

This tension between the Directive and solidarity is not only in terms of objectives, it can also be traced
in the measures it enacted. Indeed, the Directive tends to reinforce the concept of the supplementary
pension as a counterpart equivalent to the contributions paid, rather than a right attached to the worker’s
situation and at least in a good part independent of his or her contributions, i.e. a right based on solidarity.
Firstly, the reduction in waiting and vesting periods for pension rights insists on the right to receive a
supplementary pension in return for the work actually done, to the detriment of the idea that this right is
based on the worker’s ‘time-tested’ membership of a (solidary) collective. Secondly, the alignment of the
valuation of dormant rights with the valuation of active members’ rights also implies the conception that
the supplementary pension is basically a counterpart to the contributions paid — so there is no justification
for differentiating the treatment between contributions currently paid by active members or in the past
by former workers — rather than a counterpart to the professional career — where there is then a reason
to make a difference between those whose careers are different. Thirdly, by providing for the refund of
contributions paid by workers if they leave their jobs before they have started to acquire additional pension
rights, the Directive also underlines the idea of a direct link between contributions and pension rights.

The logic behind the Directive therefore seems less easily reconcilable with solidarity-oriented DB
schemes, where the link between contributions paid and benefits is loose, than with DC schemes, where
benefits are the direct counterpart of contributions.” It is interesting to note in this respect that a report

68 As at 31 December 2016, 73 IORPs were actively operating on a cross-border basis. See EIOPA, 2017 Market development report on
occupational pensions and cross-border IORPs’ (2018), EIOPA-BOS-18/013.

69 Directive 2014/50/EU, supra note 7.

70 Art. 4(1)(a) of Directive 2014/50/EU, supra note 7.

71 Art. 4(1)(b) of Directive 2014/50/EU, supra note 7.

72 Art. 5(2) of Directive 2014/50/EU, supra note 7.

73 Art. 5(3) of Directive 2014/50/EU, supra note 7.

74 On this, see also D. Mabbett, ‘Supplementary Pensions between Social Policy and Social Regulation’, (2009) 32 West European Politics, no.
4, pp. 774-791.
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carried out in 2007 for the Commission established that at that time 15% of DB schemes required an
acquisition period of at least five years and 32% of them a period of more than two years. Moreover, 25%
of DB schemes did not offer any revaluation for dormant rights, while most DC schemes made no difference
between dormant rights and current rights as regards the allocation of the remuneration of their assets.”
These figures show that the requirements contained in the Supplementary Pension Rights Directive are
more in line with the practice of DB schemes than with DC schemes.

As with the IORP Il Directive, the Supplementary Pension Rights Directive does not oppose the
establishment of solidarity pension schemes. But as with the IORP Il Directive, however, it could serve as a
catalyst for a broader trend within Member States to shift from DB schemes to more DC oriented schemes.
If this trend were to increase thanks, inter alia, to the Directives, one can doubt that solidarity would
be sufficient, according to the ECJ, to justify compulsory membership of a scheme managed by a single
operator.

3.3. The Pan-European Personal Pension Product (PEPP)

A development that seems to fit in well with the aforementioned’ trend of pension individualisation is
the proposed Pan-European Personal Pension Product (PEPP). As early as 2012, the Commission asked the
European Insurance and Occupational Pensions Authority (EIOPA) to provide advice on the creation of a
single market for personal (i.e. third pillar) pension products with a view to strengthening the market for such
products.”” EIOPA’s preparatory work resulted in a proposed Regulation that was published on 29 June 2017.
At the time of writing of this contribution, the proposal is still under review by the European Parliament.”
The PEPP is, according to the proposed Regulation, a category of retirement products in the third pillar
with individual membership and individual accounts.” By contrast to occupational plans, personal plans are
pension plans to which access does not depend on an employment relationship.® Consumers acquire them
voluntarily and on an individual basis.

The PEPP is described by the proposal as an important element in bolstering Europeans’ retirement
savings and increasing the availability of retirement products in the face of the pressure pension systems
are facing as a result of demographic change.®! It can be seen as a further development in the privatisation
and individualisation of pensions, whereby individuals are increasingly responsible for their own retirement
income provision.?? As the responsibility of employers in retirement provision recedes, individuals are left
with a greater responsibility of their own in ensuring the adequacy of their retirement provision. In that
connection, Stevens identifies a ‘silent pension pillar implosion” whereby the second pillar (i.e. occupational
pensions) is being displaced by the third pillar.

The PEPP’s impact, therefore, could extend beyond the scope of the third pillar. Indeed, it may have
potential ‘negative side-effects’ for social occupational pensions. Stevens notes that:

[ilt is well known that there are policy effects between forms of pension or pillars within countries. If a
country promotes, either fiscally or socially, one of the pillars [i.e. in that case the third pillar], the other
pillars are affected by this.®

75 Hewitt Associates, Quantitative Overview on Supplementary Pension Provision. Final Report Prepared for the European Commission
(2007), quoted by I. Guardiancich, ‘The “Leap” from Coordination to Harmonization in Social Policy Labour Mobility and Occupational
Pensions in Europe’, (2016) 54 Journal of Common Market Studies, no. 6, p. 1326.

76 See section 1.3.

77 H. van Meerten & S. Hooghiemstra, PEPP — Towards a Harmonized European Legislative Framework for Personal Pensions (2017),
pp. 15-16.

78 PEPP Proposal, supra note 52.

79 1bid. On this proposal see among others P. Sabbadini, ‘Vers un nouveau produit paneuropéen d’épargne-retraite individuelle ?’, (2018)
Journal de droit européen, no. 8, pp. 306-310.

80 OECD, Private Pensions: OECD Classification and Glossary (2005).

81 PEPP Proposal, 9t preamble.

82 Y. Stevens, ‘The silent pension pillar implosion’, (2017) 19 European Journal of Social Security, no. 2; See also, on this topic, the literature
by B. Ebbinghaus, such as B. Ebbinghaus, ‘The Privatization and Marketization of Pensions in Europe: A Double Transformation Facing the
Crisis’, (2015) 1 European Policy Analysis, no. 1.

83 Stevens, ibid., pp. 102-103.
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If PEPP becomes a success, that success could come at the cost of more established sources of pension
provision, such as social occupational pension schemes.® Stevens finds it ‘surprising’ that both EIOPA as
well as the European Commission did not take into account these more than likely consequences of their
project.®

However, the precise effects of the proposed Regulation will depend on which types of PEPP will become
popular: a PEPP is not one single kind of pension product, but rather a product class within which it appears
possible to offer PEPPs with a multitude of features — including, so it seems, DB-type PEPPs. The proposed
regulation leaves a lot of room for providers to design their PEPP as they see fit, even — so it seems — as a
product very similar to a traditional DB scheme. There seems to be nothing in the Regulation preventing the
possibility of establishing an employer-sponsored collective PEPP.

As with the two Directives discussed above, the PEPP as such would have no legal effect on social
occupational pension schemes. But as with the two Directives, and perhaps even more so, its side effects
could be the weakening of these social schemes correlatively with the increased individualisation of
pensions, be they private or occupational.

4, Conclusion

Taking as a departure the statements of the EU — especially the Commission — about the important
contribution of occupational pensions to the wellbeing of citizens, this article raised the issue of what effects
EU (case) law has on the types of occupational pension schemes. In several Member States, occupational
pensions are designed in such a way that they may be in tension with the objectives of the internal market.
This is particularly the case for ‘social occupational pension schemes’, i.e. occupational pensions providing
for a strong solidarity between their members — which requires that they be managed by a single operator —
and set up by social partners in the context of collective bargaining. In such a situation, is EU law a support
for social occupational pensions prevailing over internal market objectives or is the opposite true?

To answer this question, this article examined both the case law of the CJEU applying competition law
and freedom to provides services, on the one hand, and a number of EU legislative initiatives, on the other
hand, in order to examine the relation between social —i.e. collective bargaining and solidarity —and internal
market values in the field of occupational pensions.

Our discussion of the CJEU case law in competition law and freedom to provide services began with the
famous Albany judgment. In that judgment the ECJ immunised collective agreements from the provisions
of competition law. Moreover, it considered the occupational pension system at issue in that case, which
featured compulsory affiliation to a pension scheme based on the principle of solidarity and was operated
by a single pension provider, was not contrary to competition law thanks in particular to its strong solidarity.
This case law is a typical example of how the objectives of the internal market can be adapted to ensure that
social values are respected.

However, in the field of occupational pensions as in other fields, attempts have been made before the
CJEU to invoke the exceptions of Albany against the freedom to provide services. Those attempts were
unsuccessful. In the contentious Viking and Laval cases, the Court destroyed any illusions about the
exemption of collective agreements from competition law found in Albany applying also to the fundamental
freedoms.

In fact, it is not just the collective agreements that must comply with the fundamental freedoms, but
so too must decisions of public authorities extending the application of such agreements and — we argue —
the social partners’ selection for a pension provider. What could be the consequences of this? The social
partners must take into account the freedom to provide services including, inter alia, the principle of
transparency when selecting a provider. The same goes for public authorities extending the application of
the collective agreement. This is potentially a restriction on the autonomy of collective bargaining because

84 M. Reiner & R. Horvath, Das neue europdische private Altersvorsorgeprodukt PEPP (Pan European Personal Pension Product) und seine
Marktgdngigkeit im Binnenmarkt: Eine kritische Intervention (2018), p. 23.
85 Stevens, supra note 82, p. 103.
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the social partners can in principle no longer establish specific links with an operator without justifying it
through a procedure transparent enough to meet European standards.

Given the Viking and Laval case law, it is clear that occupational pension systems featuring compulsory
membership to a scheme managed by one single pension provider must also comply with freedom to
provide services; they cannot invoke Albany against the latter. Under certain circumstances, we are of the
opinion that the presence of elements of solidarity could be a saving grace invoked as an exception in
the public interest. But as any exception, it must be proportional. By themselves, these requirements for
justification would not be an affront to systems of solidarity: both compulsory membership as well as an
exclusive right for a provider to operate such a scheme can probably be justified under the freedom to
provide services. However, they do limit the freedom within which governments and social partners can set
up occupational pension systems. Moreover, the requirement of solidarity to justify restrictions to freedom
to provide services introduces uncertainty; if legislation or practice in the field of occupational pensions
changes, it is necessary to speculate whether solidarity is still sufficient in the eyes of the CJEU.

In that respect, it was interesting to move on to the second part of our analysis and to ask whether
European legislation encourages or perhaps threaten solidarity within occupational pension schemes. The
EU lawmaker seems to lack the power to regulate the Member States’ pension systems directly. That is a
power that still, to a large extent, is the prerogative of the Member States. EU secondary law has, however,
influenced national pension systems through the IORP Directives as well as the Supplementary Pension
Rights Directive, and will do so soon once the PEPP Regulation passes the scrutiny of the EU lawmaker.
These are internal market initiatives, aimed primarily at the freedom of pension providers — or IORPs in
EU parlance — to provide cross-border services and the freedom of movement of EU citizens, respectively.
Does this, then, mean that the EU’s legislative initiatives in the field of occupational pensions are a threat to
pension systems relying on solidarity?

The discussion has shown that the IORP Il Directive seems to encourage the setup of DC pension schemes
by cross-border IORPs, which do not offer any solidarity, rather than DB schemes, where solidarity is more
or less present between the members of the scheme. The same observation can be made with regard to
the supplementary pension rights directive: in its logic and requirements, it is more easily reconciled with
less solidarity-based but more DC-based schemes. And even if this Directive formally covers only cross-
border situations, national legislators will probably adapt all national legislation to the Directive, as it would
be technically too difficult to adopt a law applying only to workers who actually or potentially move to
another Member State in parallel with existing national law. As for the PEPP, time will tell how this product
proliferates on the European market and the possible consequences it may bring for the other pension
pillars; it can nevertheless be reasonably argued that its proliferation would probably be to the detriment
of occupational pension schemes.

The article thus showed that, in the field of occupational retirement provision, the CJEU’s interpretation of
primary law does not today in itself constitute a threat to solidarity, whereas it could constitute a constraint
to the autonomy of collective bargaining by subjecting the choice of the provider to the freedom to provide
services. However, solidarity could be put under pressure due to secondary law, adopted to promote an
internal market for pension providers and to deepen the internal labour market. Thus, contrary to what is
usually found with regard to other branches of national social law facing the impact of internal market law,
the threat to the social aspect of occupational pensions could come from ‘positive integration’ rather than
‘negative integration’ — to use the famous distinction made by Fritz Scharpf.2® Nonetheless, if this pressure
from secondary law were to produce its effects, together with other factors, it would have to be asked in
return whether compulsory membership of schemes managed by a single operator is still compatible with
primary law; the weakening of solidarity weakens the position of these schemes with regard to competition
law and the freedom to provide services. |

86 F. Scharpf, Governing in Europe: effective and democratic? (1999), ch. 2.

94 Utrecht Law Review | Volume 15 | Issue 2, 2019 | Special Issue: Social Market Economy



