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European law and technological innovation

 Why this course?
 Everyone talks about innovation, but it remains

undefined…
 Innovation v. design v. invention
 Product v. process innovation
 Technological innovation?

• Industrial changes
• Particular focus on « new technologies »
 Hardware
 Software
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Wake-up slide

 Main aim of this course: where and how does EU law (not) deal with
technological innovation?
 From a policy perspective, EU wants to move ahead

 Innovation Union – product and process innovation in new technologies

 Europe 2020

 Two policy approaches
 Supporting a market – passive attitude

 Direct EU intervention – more active attitude, either EU itself or Member States

 Legal reality contains a variety of mixed strategies aimed at

 Enabling innovation – internal market + State aid

 Protecting innovation – common intellectual property standards and 
competition law provisions

 Protecting individuals against the excesses of innovation – privacy and data 
protection
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 Diagnosis: « we lack an internal market for 
innovation »
 Lack of common regulation

 Multiple initiatives, see next week

 Lack of common access to finance criteria
 Towards a common regulatory framework

 Lack of attention granted to innovation as a 
condition necessary to scale up the EU’s internal
market
 Flows directly from consistent case law by the Court of Justice 

on matters that go above and beyond technological innovation
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Negative integration and innovation
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Negative integration and innovation

Internal market as a means ‘naturally’ to promote innovation

laws of demand and supply trigger natural kind of innovation, more 
than centrally-planned division of scarce resources

BUT

this also means that innovation is not a key feature in policymaking
and in the interpretation of laws shaping such policymaking
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CJEU and innovation: classical approach
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Recap

 How does EU law structure/regulate/affect technological innovation 
processes and results?
 From a policy perspective, EU wants to move ahead

 Innovation Union – Europe 2020

 Two policy approaches
 Supporting a market – passive attitude towards innovation

 Direct EU intervention in relation to entrepreneurship and to technological
innovation, the latter constituting the subject of this course

 Legal reality contains a variety of mixed strategies aimed at

 Enabling technological innovation to flourish cross-border – internal market + 
State aid

 Protecting innovation – common intellectual property standards and competition
law provisions

 Protecting individuals against the excesses of technological innovation –
privacy and data protection
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Andrus Ansip Commission 
Vice-President

Digital Single Market
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At this stage, only
legislative proposals…
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Market access focus…

Audiovisual media 
EXCLUDED!!
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C-434/15, Elite Taxi, 
pending

C-320/16, Uber
France, pending

C-526/15, Uber
Belgium, pending

2 June 2016, 
Commission sharing 

economy
communication
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Only indirect impact 
on technological

innovation !!
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Could you envisage an e-
innovation project
captured by those

exceptions?
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Case law on the 
matter?
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Case law on the 
matter?
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Which role is
most

preferable?

Ibañez Colomo, ‘Restrictions on Innovation in 
EU competition law ’, Working Paper

(adapted version also published in ELRev.), 
https://papers.ssrn.com/sol3/papers.cfm?abs

tract_id=2699395
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Article 101 (3) 
TFEU?



www.lcii.eu







follows an IPR 
protection logic…
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Questions have arisen
above all in merger and 
Article 102 TFEU context
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Questions have arisen
above all in merger and 
Article 102 TFEU context
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More direct roles for innovation?
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Overall feeling: no clear line in what
innovation is to be protected

• All kinds of innovation can play a 
role

• Case-by-case analysis
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Illustrations and case-studies

1. Mergers

2. Standard essential patents cases
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Reflections on more direct roles of  innovation in 
EU competition law analysis
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Overall feeling: no clear line in what
innovation is to be protected

• All kinds of innovation can play a 
role

• Case-by-case analysis
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Illustrations and case-studies
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Legal protection against the excesses of  
innovation



Protecting the fundamental right to privacy in a 
digital context
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Above all negative

obligations imposed on 
public authoritiesIn (judicial) practice, 

identification of positive 
obligations to be respected by 

private individuals as well
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Negative and positive 
obligations!!
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• Confirmation, communication and knowledge of the logic involved in any 
automatic processing of data concerning him;
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Legal protection against the excesses of  
innovation
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Does the EU have competence to regulate this matter? 
How does it relate to the internal market/technological

innovation and competences in this field?
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Compatible with EU fundamental rights to privacy and 
data protection?

Joined Cases C-293/12 and C-594/12, Digital Rights
Ireland
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Directive = invalid
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Concluding reflections



European law and technological innovation

Exam and Q&A
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