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framework

Ewropean economy with a central position, Belgium heavily
cross-border trade to maintain its growth. As a consequence,
: 2 dynamic tax and investment treaty policy, characterized by
_and by the extent of its treaty network. The general objectives

sonal economic policy are the need to increase the attractive-
wountry for foreign investors by eliminating tax obstacles to
entrepreneurship and to guarantee the competitiveness of Bel-

-< investing abroad. However, because of the size and federal
the country, and the constraints deriving from membership of
Union — and, to a lesser extent, of other international organi-

ian treaty policy is characterized by pragmatism and tends
srnational trends.

Belgium entered into international economic and tax agree-
early. Since its independence in 1830, Belgium started nego-
concluding treaties on friendship, commerce and navigation,
included tax provisions, such as national treatment (NT) and
ed-nation (MFN) clauses, but also reductions or exemptions
duties and other taxes;? it also entered into tax treaties in the

suthors would like to thank Dr. Alice Pirlot for her valuable help in the
this report.

example, the Treaty of Friendship, Commerce and Navigation of 19 No-
hetween Mexico and Belgium, Articles 11 and 111 (this treaty was rati-
shen replaced by a treaty of 24 August 1854, never ratified by Mexico,
by a treaty of 20 July 1861, which included similar tax provisions) or
Commerce and Customs of 6 December 1891 between Germany and
le 9, Moniteur Belge (Belgian Official Journal) of 31 January 1892. A
 of treaties of commerce concluded by Belgium before 1854 containing a
‘the most relevant (tax) advantages provided is available in D. De Garcia
Becueil des Traités et conventions signés par le royaume de Belgique, vol.
4 (C. J. A. Greuse 1854), p. 714 et seq. See also 1. De Troyer, Repertorium
Belgié gesloten verdragen 1830-1940, (1973); and Repertorium van de
zesloten verdragen 1941-1986, (1988). On tax provisions in early inter-

trian Ministry of Finance, BMF-010221/01 7%

ils, see also J. Herdin-Winter, F. Koppensteuss:
Report: Austria in Dispute Resolution Proce:
\iers de droit fiscal international Vol. 101A {IF%

sverfahren nach dem neuen DBA Osterreicé:
iteuerungsabkommen Osterreich-Deutschioni
1d E. Lechner eds., Lindeverlag 1999).
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Chapter 4 - Belgium General framework

arca of inheritance and registration dutics and, since the 1930s, in the fiele
of income taxes.?

Jeservations on specific matters. All of these positions are integrated in the
tgtan Model. In itself, the Model has no binding value’.

During the 20th century, Belgium developed a rather wide — and still gro
ing — income tax treaty network. To date, the country has a treaty network
covering over 100 countries (including tax information exchange agr
ments, TIEAs). In recent years, it has signed double taxation convention
with a dozen countries and is ncgotiating cither new treatics or revision!
with cight countries."

: ftest developments in Belgian tax treaty policy concern the fight against
& fraud and tax abuse and the exchange of information. Many protocols to
siuting treaties and TIEAs have been concluded in order to adapt to inter-
sational standards (in particular, as regards bank secrecy)."” Moreover, Bel-
fi1 i participating in the discussions at the OECD level in the framework
I BEPS initiative and, at the EU level, in the fight against aggressive
% planning.! Those initiatives arc very likely to have an impact on future
% {reatics signed by Belgium, in particular as regards the introduction of
sieral anti-avoidance provisions or limitation on benefits clauses.'

Although these tax treatics differ, most of them clearly follow the sa
pattern. Belgium is indeed a founding member country of the OECD and
an active member of the OECD Committee on Fiscal Affairs. Thus, a
rule, Belgium follows the OECD Model Tax Convention on Income a
Capital (OECD Model), as well as its Commentary (and the policy behin
it), with some relatively minor reservations.® In their efforts towards moi
transparency and efficiency, the tax authoritics published a first Belgia
tax convention model (Belgian Model)® in June 2007, which was updated
in June 2010. The Belgian Model is proposed to negotiation partners as
starting point for discussion.® As a rule, Belgium follows the most rec
version of the OECD Model; however, it has made some observations ¢

Aince the 1960s, Belgium has also concluded quite a large number of bi-
faternl investment treaties”® (BITs), which are the continuation of earlier

On the value of the (OECD) Model Convention for the interpretation of Belgian
danble taxation conventions, see L. De Broe, L'usage du commentaire OCDE et autres
siruments extrinséques pour Uinterprétation des conventions de double imposition
clges, b Liber Amicorum J. Autenne (Bruylant 2010), pp. 460-473.

i On bank secrecy, see C. Docclo/S. Knaepen, Exchange of Information and the
wsx- Border Cooperation Between Tax Authorities, in Cahiers de Droit Fiscal Inter-
sional - Studies on International Fiscal Law, 98b (Kluwer 2013), pp. 133-153.

_ OlCD, Addressing Base Erosion and Profit Shifting, OECD Publishing (2013).
o  See Action 6 of the BEPS project and relevant deliverable, OECD (2014), Pre-
national agreements, see A. Gildemeister, Larbitrage des différents fiscaux en droii - stiing the Granting of Treaty Benefits in Inappropriate Circumstances, OECD/
international des investissements (LGDJ 2013), p. 11 et seq. 300 Iuse Erosion and Profit Shifting Project, OECD Publishing, Paris. See also E.
3: On the history of international treatics concluded by Belgium, see L. Richelle/H Fraversa/M. Possoz, Laction de I'OCDE en matiére de lutte contre I'évasion fiscale
Traversa (with J. Gombeer), The history of double taxation conventions in Belgiunt sernationale et d'échange de renseignements: développements récents, R:G.C.E:1
Alabaster 1938-2013, 75th Anniversary Book of the International Fiscal Association 2114), pp. 5-24: P. Malherbe, Quelques réflexions sur | ‘abus fiscal international, in
Belgian Branch (C. Docclo ed., Anthemis 2013), pp. 53-71. fogues de la F iscalité 2015 (E. Traversa cd., Larcier 2015), pp. 223-250. Within the
4. The list and texts of DTCs signed by Belgium, as well as the calendar of nt Hiropean Union, see the Dircctive amending the Parent-Subsidiary Directive: Council
gotiations, is available at ::?S,_wn:z._wi.so:in_..,u_.ss_\_.3=_Q=w:o=s_\oo=<n=:o= fective (EU) 2015/121 of 27 January 2015 amending Dircctive 2011/96/EU on the
index.htm. finon system of taxation applicable in the case of parent companies and subsidiar-
5. See in particular reservations concerning Articles 1, 10,11, 12, 13(4), 16,21 a 4 of different Member States, OJ L 21/2015, pp. 1-3; see also the ATAD Directive
26: see the OECD Modcl Tax Convention on Income and on Capital 2014 (full ve (16/1164/EU laying down rules against tax avoidance practices that directly affect the
sion). See the Draft Law for assenting to the new Belgium-United States tax treaty aft fetioning of the internal market, OJ L 19372016, pp. 1-14.

modifying Belgian tax law to accommodate some of the provisions of the treaty, D . On the practice concerning Belgian BITs, see P. Smets, La pratique belge en
Parl. Sénat, 2006-2007, No. 3-2344/1, sp. Exposé des Motifs - C. Technical provisiol satiore de protection bilatérale des investissements privés étrangers, Revue Belge de
On the differences between the DTCs concluded by Belgium and the OECD and UR {ioit International (1973), pp. 28-49; W. Van De Voorde, Belgian bilateral investment
Model, see 1. Richelle/E. Traversa, Belgian Report, in The Impact of the OECD and th ireaties as a means for promoting and protecting foreign investment, Studia diplo-
UN Model Conventions on Bilateral Tax Treaties, (M. Lang, P. Pistone, J. Schuch and wiiiticn 44/1991, pp. 87-112; F. Dubuisson, Les accords internationaux relatifs a la
C. Staringer eds., Cambridge University Press 2012), pp. 142-170. pratection des investissements et le droit d’auteur, Revue Belge de Droit International
6. The Belgian Model is available at www.fiscus.fgov.be. 100K), 2, pp. 451; Groupe de Recherche sur les acteurs internationaux ct leurs discours,
7 On the former 2007 Belgian Draft Model Convention, see B. Peeters/A, L Liude exploratoire: Les accords bilatéraux sur Uinvestissement dans 'UEBL, Rapport
cocq, New Belgian Standard Convention for Tax-Treaty Negotiations, 18 Steuer um: atérimaire, Mai 2002 (Direction: Prof. C. Gobin), Universit¢ Libre de Bruxclles — In-
Wirtschaft International (SWI ) 5/2008, p. 197. sttt de Sociologie; J. Schokkaert, La pratique conventionnelle européenne en matiére
8. Preamble to Belgian Model 2010, available at ::?\:wo:m.nmoﬁg\m:81.5.,‘.::“ de protection juridique des investissements privés, effectués a l'étranger, Revue de
international/conventions/preambule.htm. {roit international et de droit comparé (2003), pp. 327-388; J. Schokkaert, La pratique
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fiwition process. A spectacular example of this is the one mentioned mcc.é,
when the Flemish and Walloon regions, under pressure {from a campaign
gunched by trade unions, announced that they would not approve the BIT
ied by the federal government with Colombia because of the weakened
ghour provisions contained in it20 Due to the important role v_.m«oa .3
{he regions in the international investment agreement .A:>v ratification
wm.ﬁawx and in external trade policy in general, the wo_m_ca‘r:xo._:s.o:qm
Heonomic Union (BLEU) Model is currently under revision and will likely
e winended to take into account the regions’ policy objectives.

treatics on friendship and commerce mentioned above (some of which are
still in force)." As of | January 2016, Belgium signed 96 BITs, 68 of whic
are in force."”

The main rcason some treaties are not yet in force is related to the complex
ratification procedure that applies in Belgium. The three Belgian regions
(and threc Communities) of Belgium have great autonomy within — and
even outside — Belgium’s federal structure. They have been granted signifi-
cant powers in numerous areas, including economic policy and taxation.'®
When it comes to international agreements, the exercise of treaty-making
power is shared between the federal and regional levels, according to the
internal division of legislative powers.”” This peculiarity of the Belgian
system implies that regions have the power to negotiate, sign and ratify
international treaties —within the purview of their competences. When
agreements concern areas which, according to the constitutional division
of powers, fall within the competences of both the federal state and the
regions, those “mixed treaties” are subject (o a specific negotiation and
ratification procedure, laid down in a 1994 Cooperation Agreement be-
tween the federal state and the regions and communities.™ In the present
constitutional framework, both BITs and DTCs have the status of mixed
treatics.” As a consequence, regions in Belgium may block the entire rati-

Ax an XU Member State, Belgium is bound by the association, partnership
aind other trade agreements concluded by the European Union,* as well as
fy the Energy Charter Treaty.”

‘Tl large number of BITs in force scems to indicate, despite some criticism by
seholars™ and by non-governmental organizations,* that Belgian authorities
vunsidered BITs to be useful instruments of international (cconomic) policy.

Purthermore, Belgium’s rather active BIT policy may have been 5::@.:8&
ty the outcome of the Barcelona Traction case decided by the 563252.:
~ Court of Justice in 1970 and concerning a triangular investment.*® In E_w
~ ge, concerning a Canadian company owned mostly by two Belgian holding

p : e : : sprnpanies that went bankrupt due to currency transfer restrictions imposcd
conventionnelle en matiére de protection juridique des investissements internationaux ;

(Bruxelles, Bruylant 2006); 1ISD, Belgium’s Model Bilateral Investment Treaty: A Re-
view (2011), available at www.iisd.org; E. Stein/X. Nyssen, Investment Treaty Arbitra- e o . ? oG-
tion Belgium, Global Arbitration Review Sept. 2014, at hitp://globalarbitrationreview. 40, Reply by Minister President of the Watloon Begion, woco_ﬂm_:m_.m_wm Muﬂ__”.c_,
com; S. Cuendet, Droit des investissements internationaux, Perspectives croisées fian by MP _L.. .;_dn_.m_o: on 22 March 2010, Oo:;.i_:on_\m,_. ﬂ.zr f the <w~._: o P_,_,.
(Bruxclles, Bruylant 2017) and especially the contribution by W. Ben Hamida, Droit taiive Simplification, European Funds and Internationa ; \u u. _cm__f. et
fiscal et droit international des investissements, pp. 119-134. liment, Compte Rendu Integr al, 2009-2010, p. m.c“ 2 E.Wd WE: M_v%m_mv Batliis e
14,  For example, the 1839 treaty with Tunisia, the 1876 treaty with South Africa or ?w;F.:._<cm\~co01~c_o\Pz_O\c:cco.,c& (last access: ugust . 2 \.. . .ﬁ, a.a
the 1998 treaty with Venczuela. e, yee Seattle to Brussels Network, EU Investments >n§§m§:\= ~:m Lisbon me.M
15.  The updated list is available at http://investmentpolicyhub.unctad.org/11A/ fiva: A Reader (2010), p. 41, at: .—.:n“\\oo_.voaﬁo:qovo,.w_.m.\. v«.ﬂ. a —.M_%p ﬂwﬂ_mmﬂwomis
CountryBits/19#iialnnerMenu. See also hip://www.kluwerarbitration.com/Common fflemish Foreign Affairs Q.E:n:.& 15 June 200 conoerntngite BIL ’
UI/BITs.aspx?country=Belgium. {jatar and Oman (only available in _.quE. .Ennm n. _m.o S SR WL E
16.  For more details, see M. Bourgeois, Constitutional (see: general) framework of 21, As of 2015, the European Union has nﬁ.:r__._aoa - Mmawﬂ__w:\.ﬂr::: Otheslias]
the different types of income, in The Concept of Tax (B. Peeters, W.B. Barker, P. Her- ifi force. See the list on: 56“\\_=<cm§o=€o__c§=c.==o§ .org y .
rera, & K. van Raad eds., IBFD 2008), No. 1.4.3. 19#iialnnerMenu. k ! T
17.  Art. 167 Constitution belge [Belgian Constitution]. See also Special Law on the 32 The Energy Charter Treaty entered into force in A_vco% and Aw AMWMN_M_MMMH_.WM_MWM%
international relations of Communities and Regions of 5 May 1993, Moniteur Belge of 31 W. Van De Voorde (1991), supra n. 12, p. 110. Contra J. < ’
8 May 1993. : sigpran. 12,p. 32 ’ - . R e
18.  See Accord de coopération du 8 mars 1994 entre I'Etat fédéral, les Communautés 14, See 1ISD Report supran. 12 Ea.:.o advice o.., the m_aE_.v: M..oq_.m_%_”:\w—”.n_onm mm_h
¢t les Régions relatif aux modalités de conclusion des traités mixtes, M.B. 17 Dec. 1996. ¢il - gathering together local trade unions —on the opportun Mﬂ o i oa. _v.a. _E.m
19.  While BITs have the status of mixed treatics since 1994, DTCs are considered i1 1U-investeringsakkoorden Bopno_wac_w..owg_‘.n: %BNH..B&MNW%@J Nooo.o 629
mixed treatics by the Belgian intergovernmental conference on foreign policy since 2000, au ::?\\iii.muq2&22055»@&&:23% public 35905 <
2011, see Commentaire général aux conventions préventives de la double imposition HLEU _web.pdf. . . . "

en matiére d'impots sur les revenus et sur la fortune, “Introduction”, Nos. 14 and 15, at 35 International Court of Justice, 5 February 1970, wﬁﬁwﬁ_ﬂ.mwvws ~ Barcelona
http://fiscus.fgov.be/interfafznl/fr/downloads/comConvintro.pdf. Iraction, Light and Power Company, Limited. Judgments | ’
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sotection and security™ (article 3), a national treatment and MFN clause
siticle 4), protection against expropriation (article 5), the free transfer
wf all payments relating to an investment (article 6), a subrogation clause
4iticle 7), a provision allowing investors to avail themselves of the most
winirable applicable provisions whether contained in international or do-
sitie law (article 8), an umbrella clause (article 9) and a clause on the
iilement of disputes before the competent jurisdiction of the state where
Jw investment was made, or through international arbitration — at the in-
westors” choice (article 10). Normally, investment treatics do not explicitly
#ute whether their scope extends to tax matters. On the other hand, some
{fmatics may explicitly exclude tax measures from their application.™

by the Spanish government, Belgium filed a claim against Spain. The Cou
ruled that Belgium had no standing because the company whose rights had
allegedly been violated was not a Belgian national. The International Cour
of Justice pointed out the role that “treaty stipulations or special agreements
directly concluded between the private investor and the State in which the
investment is place” could have played in protecting the foreign investor.*®

All the Belgian BITs except two (Russia and Indoncsia)?’ have been con
cluded through the BLEU. The BLEU is an international organization estab-
lished between Belgium and Luxembourg by the Convention of 25 July 192
(originally as a Customs Union),? replaced in 2002, with a broader scope
The BLEU concluded its first BIT in 1964 with Tunisia and the last was
signed with Montenegro in 2010. According to article 31 of the 2002 BLE
Treaty, BITs are concluded by Belgium in the name of the BLEU, subject to.
the right of Luxembourg to sign jointly with Belgium. Moreover, no BIT may
be concluded, modified or terminated without Luxembourg being heard. :

sie 2002, the BLEU Model also contains social and environmental
fatises (new articles 5 and 6). According to these clauses, each contracting
jarty “shall strive to ensure” that its legislation provides for internationally
agreed levels of environmental and standards of labour protection (with
felerence to International Labor Organization principles) and “that it does
it waive or otherwise derogate from, or offer to waive or otherwise dero-
¢ from [environment or labour] legislation as an encouragement for the
gxinblishment, maintenance or expansion in its territory of an investment”.

Like the Belgian DTCs, the BITs concluded by the BLEU are based on a
Model,® inspired by the 1976 OECD draft® The BLEU Model reflects
the European approach; the protection enjoyed by the investors is broadly
defined, with few exceptions, and far-rcaching obligations are imposed on
the host state.”? It is relatively short (13 articles). The most relevant provi-
sions of the “traditional” BLEU Model are the following: definitions 0
investors, investments, returns and territory (article 1); a general clause O
the promotion of investments (article 2), a protection of investment clause,
[ “fair and cquitable treatment” and “continuous

¢ more recent provisions — apparently inspired by the 1994 NAFTA
Jreaty — have been included in some BITs, such as with Madagascar
{2005), Korea (2006, replacing the 1976 BIT), the Democratic Republic of
the Congo (2005, replacing the 1977 BIT) and Montenegro (2010). How-
@ver, most of the Belgian BITs were concluded before 2002 and the inclu-
sion of the new provisions is not automatic, but depends on the acceptance
ul such clauses by the partner country. Moreover, as was the case in the
renty signed with Colombia in 2009, their wording can be renegotiated,
~with the cffect that their efficiency — already questionable due to the rather
_ pon-committal, almost soft law-like, wording used®— is lessened. For this
~ jeuson, that very treaty was rejected by two of the three Belgian regions.

referring to the concepts of

26.  Barcelona Traction (1970), para. 90. A direct consequence of the Barcelona
Traction case was the inclusion of a clause on {riangular investments in the 1984 Bel-
gium-China BIT (see 1. Schokkaert 2003 supra n. 12, p. 345). :
27.  The BIT with Indonesia was concluded by Belgium alone; the BIT with Russia
was signed jointly by Luxembourg and Belgium, but not in the name of the BLEU.
28, The Netherlands later joined the Customs Union in 1948 in the framework of
the Benclux Economic Union (now Benelux Union, according to the new treaty signed
on 17 June 2008). On the BLEU, see S. Panayotis, L'union Belgo-Luxembourgeoise
au lendemain de sa reconduction, 31 Studia Diplomatica (1984), pp- 591-635; on the
Benelux Union, see F. Dopagne, Le nouveau Benelux (Bruylant 2011).

29.  Convention Instituting the Belgian-Luxembourg Economic Union of 18 Decem-
ber 2002, Moniteur Belge of 6 Jan. 2005.

30.  Belgium-Luxembourg Model BIT (older version not including social and envi-
ronmental clauses) is available at: s:?\::éﬁ:.oavo_Ezs:v.::ﬁw&.oi\_uoi:.o»%
TreatyFile/2831.

31, J. Schokkaert 2006, supra n. 12, p. 4.

32, 1ISD, Belgium’s Model Bilateral Investment Treaty: A Review 2011, supra n. 12,

p.5.

Democratic control of HIAs and of double taxation conventions (DTCs) is
hecoming a major issuc, because there is more awarencss among the Eu-
fopean and Belgian public that these instruments are not purely technical
{neutral) tools of cconomic policy but reflect specific policy choices, which
may conflict with other policices, in particular at the social, environmental

11, Some BITs usc the term “full protection” or “full legal protection”.

4. A.Gildemeister, Investment Law and Taxation in International Investment Law
18 1682 (M. Bungenberg, J. Griebel, S. Hobe & A. Reinisch eds., Nomos/Hart 2015).
\%.  For a critical assessment, see J. Schokkaert 2006, supra n. 12, p. 102.
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and human rights level.*® Some discussions within the Belgian federal
liament have taken place on these issues. For example, in the discus!
over the finalization of an investment agreement with China held by
Belgian Senate in 2006, several concerns over the low standards of pro
tion of the environment and workers in that country were expressed.”!

{4 of the other Contracting Party shall be entitled to avail themselves
the provisions that are the most favourable to them.”

i, in the case of conflict between a BIT and national legislation,
siof has the choice, under article 10 of the BIT Model, to apply the
considers the most favourable to him. In some BITs, this rule of
siice appears with another wording (c.g. Saudi Arabia and Yemen);
11l with Kuwait, the most favourable rule must apply but the clause
it reler Lo the choice of the investor. This raises the question of who
luive to appreciate and decide which rule is the most favourable. As
1 in in favour of the investor, it would be defensible that he should

¢ thie choice.

4.2. Relation to other tax and non-tax treaties

There seems to be a certain level of coordination in the internal p
dures concerning tax and investment international policies. The conclu
of such agreements is supervised by the same department of Econot
Agreements of the Federal Ministry of Foreign Affairs and a special
ordination unit on foreign investment was s¢t up in 1995 with represel
tives of the various federal and regional authorities concerned.*® Howe
international developments are making this coordination more and m
difficult to achieve at the domestic level. BITs are actually negotiated
the Ministry of Finance and tend to follow the OECD practice, while
competences in the area of investment policy — already largely split
tween the federal and the regional governments domestically — have
transferred to the European Union since the Lisbon Treaty.

specifically, with regard to the relationship between Belgian BITs
fun-tax treaties, the potential conflict with EU law is worth mention-
fideed, the European Union has exclusive competence in the arca of
fient agreements. Pursuant to EU Regulation 1219/2012,% Member
fiuve 1o report all BITs they have signed with third countries to the
wah Union and whether they want “(0 maintain in force or permit to
inio force” those agreements. Every year, an updated list of the BITs
wie is published pursuant to article 4 of the Regulation.” Interestingly
ih, cven if it has not reported any intra-EU BITs to the Commission,
it was one of the countrics (together with the Netherlands, Germany,
United Kingdom and other Member States) that opposed a 2006 Com-
i proposal to terminate all intra-EU BITs, which was based on the
nption that they were incompatible with the single market and that they
discriminatory under EU law.”2 According to the EU Commission,
intra-EU BITs are not compatible with the EU single market since
“cover investment from the respective BIT partner country and not
+ ull EU MS and provide for parallel jurisprudence through arbitration
dures”, thus conflicting with the jurisdiction monopoly of the CJEU.®

Generally, with regard to conflicts between BIT provisions and other pro
sions in national or international law, the BLEU Model, in its article 10
Applicable Regulations, provides as follows:

If an issue relating to investments is covered both by this Agreement an
the national legislation of one Contracting Party or by obligations under
ternational law, existing or to be subscribed to by that Party in the future

36.  See, for cxample, the newspaper article of M. Cermak, “Larbitrage investisseus
Etat, un reliquage du siccle pass¢” at ::?\\22i.n:na.7o\r-m3=_,mmo-5<am=m$
Etat-un (last accessed: 2 Sept. 2015) or P. Defraigne, “Affrainchir I'Europe du TTI
du dollar”, Madariaga Paper vol. 8 No. 1, 2015.
37.  In the end, the agreement was approved, see document 3-1751 2005/2006
E:x\\iii.wczﬁc.vo\iiibz—_<»_u>:aoxlmgﬁnmo?_mzc_Uumw_o_m«rs'za
(last accessed: 3 Sept. 2015). A similar discussion occurred concerning the appro
of an agreement with Oman: sce document DOC 54 1647/002 of 25 Feb. 2016, a
able at _:6“\\éii._ungac_d.va\ﬂriw\v&,\mﬁ 1647/54K 1647002.pdf (last acces
20 Mar. 2017). See also the proposal for a resolution on promotion of environmaf
protection and social clauses in investment agreements of 27 Mar. 2014, Belgian Hou
of Representatives, Doc 53 2513, 2012-2013 at ::vm“\\ii?_»ag_ﬁ?n.va\f
show c»mc.&._sawwoo:o__u:iv%_mzmcsmoum r&cfm=/site/wwwelfm/flwb/ flwbn.cfm?d
sierlD=2513&legislat=53&inst=K. This proposition has been rejected by the Chamb
38.  Belgian Ministry of Foreign Affairs, at: ZGU\\&EoBs:a.co_mmca.cc\_‘_,\g_:5
awc_oBEwo|noo=o3Ecn\mnnoaminoo=oBE=0m.

See for example the BITs with Albania, Armenia, Benin, Burkina Faso, China,
ditpascar, Peru and Sudan.

01 1,351, 20.21.2012, pp. 40 - 45.

‘I'he most recent one is the May 2017 list of bilateral investment agreements
syred to in art. 4(1) of Regulation (EU) No 121972012 of the Europcan Parliament
i of the Council of 12 December 2012 cstablishing transitional arrangements for
Tiliteral investment agreements between Member States and third countries, OJ C 147,
1.415,2017, pp. 1-105.

. Pardo, “ISDS and TTIP - A miracle cure for a systemic challenge?”, Euro-
i Policy Centre, Policy Brief of 14 July 2014, p. 2.
.__:.ion.ccnocs.o.::EQ=w_L:ﬁwo:osu:w_\uzs_vim\ao:.__01=M|»c:<,:owl
anil_analysis/index_en.htm.

o
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It is worth noting that, during a transitional period, EU Regulati
121972012 authorizes the Member States to “enter into negotiations w
a third county to amend an existing or to conclude a new” BIT (article 8
subject to specific conditions — mainly a general “supervision” right b
the Commission. Thus, Belgium might amend its BITs in order to includs
or increase standards in social and environmental arcas. Belgium is als
working on a new BIT Model.*

Finally, as far as the relationship between Belgian BITs and DTCs is con:
cerned, most BITs — following the 2007 BLEU Model — only contain §
direct reference to taxation in relation to the application of the MEN princ
ples, excluding the application of these principles to tax matters (infra).*
other words, BITs do not contain an explicit provision preserving the right
and obligations under a tax convention.* The BIT with Bangladesh expres
ly rejects tax matters from the scope of investment disputes.*” The same
also true of the BIT with the Republic of Colombia, though it is not yet i
force, which broadly excludes “tax matters” from the scope of the BIT.*

4.3. Coverage of taxes and carve-out clause

The BLEU Model does not — as such — exclude taxation from its scope
Therefore, investments and investors are also protected through the BIT a
regards taxation. However, as already mentioned, BITs, as a general rule
exclude taxation from the national treatment (NT) and MEN clauses.

A violation of the BIT provisions might thus result from the tax treatmen
applicd to the investor by the host state. Protection under the BIT can thu

44.  Oral question by MP Olga Zrihen to the Vice-First Minister and Minister of For-

cign Affairs, of External Commerce and European Affairs, on “the negotiation of new

bilatcral agreements on the protection of investments” (no. 5-1059),
20 June 2013, Annales 5-108, at htp://www.scnatc.be/www/webdrive

Belgian Senate,

tably as regards MFN and arbitration clauscs.

45.  See arl. 4, para. 4 BLEU Model. See also, for example, art. 3, para. 6 of the BIT :
with Albania; art. 2 of the BIT with the Russian Federation; and art. 3, para. 3, b) of the |

BIT with the People’s Republic of China.

46.  As is the case in the 2012 US BIT Model, or the German BIT Model, for exam-

ple.

47.  Art 6, para. | of the BIT with Bangladesh (1981): “Except matters relating to
tax disputes, any investment dispute shall be notificd by the investor of one Contracting
Party, to the other Contracting Party, by a written notification, accompanied by a suf-
ficiently detailed claim”.

48.  Art. 2 of the BIT with the Republic of Colombia (2009).

The I

r?Mlval=index_
senatc&M=1&LANG=(r . Some parliamentary members have suggested changes, no-

Fair and equitable treatment and transparency

“jilested. This was the claim of the investor in the Goetz case,” relating
the 1989 BLEU BIT with Burundi. In that case, the Burundi administra-
withdrew the investor’s licence to operate in an economic free zone as
iiseduence of changes in the local regulations. The licence provided en-
ient (o tax and import duty rebates.™ The Claimant requested, among

items, the refund of taxes he considered to be unduc. The claim relied
i dlifferent legal basis, among which article 4 of the BIT between Belgium
| Burundi, which concerns “deprivation and limitation of ownership”.!
Hsugh the tribunal considered that, as such, there is no right to the main-
filng of a regulation and the regulatory authority can at any moment mod-
i repeal a former regulatory provision,” regulatory modification should

##4 violate the BIT’s clause on “deprivation and limitation of ownership”,

Athout providing adequate and effective compensation to investors.*

{4, Fair and equitable treatment and transparency

uir and cquitable treatment (FET) standard is a minimum standard re-
by international law and general principles of international law the

Antoine Goetz & consorts v. République du Burundi, CIRDI ARB/95/3 of 10
1999 (available at http://www.italaw.com/sites/default/files/case-documents/
AR0.pdl ).

milar facts scems to be at stake in the recent Eskosol v. Italy case (ICSID No.
A1/15/50), which concerns a claim related to the removal of tariff incentives for solar
piiels, See also Blusun v. Italy (ICSID pending Case No. ARB/14/3).

81, Goerz case at para. 124.

; Id., para. 112.

Id., para. 133.

' See “Fair and Equitable Treatment Standard in International Investment Law”,
(1CD Working Papers on International Investment 2004/03, available at http://www.

.. ieed.org/daf/inv/investment-policy/WP-2004_3 pdf.

55, See art. 172 of the Belgian Constitution according to which “no privileges may
he established in tax matters”. See also art. 10 & 11 of the Belgian Constitution (the
general non-discrimination provisions). Cass., 21 Dec. 1982, Pas. 1983, I, no. 243,
{1 496: Cass., 26 Jan. 1989, Pas., 1989, I, no. 312, p. 565.
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viivity in tax law is, as a rule, prohibited. However, in exceptional
{uiis, retroactivity could be accepted. Indeed, the Constitutional Court
that retroactivity is only justified for the realization of objectives
genvral interest.® For example, in tax matters, the Court has considered
i law validating local taxes retroactively was justified in light of its role
volding difficult financial situations for local entitics and discrimina-
i hetween taxpayers. According to the Court, the retroactive law was
{ on “exceptional circumstances” and “pursued an objective of public
‘10 [aking into account the possibility that a retroactive law is found
w vompatible with Belgian constitutional principles, the FET could then
s nore protection (o the forcign investors than Belgian law. It would
S be the responsibility of the tribunal to decide whether the justification
setroactivity is acceptable under the FET clause.

As regards taxation, it is worth noting that income tax imposed on 1
resident taxpayers is very similar to that on residents, the taxation be
limited to Belgian source income. Furthermore, the Belgian legal syst
offers a wide range of protection to foreigners.*® Therefore, the FET cla
in BITs will probably be uscful only in situations where some speci
anomalies occur. The FET clause could be invoked before an arbitral
bunal to contest abnormal treatment. We are not aware of any such ¢
law regarding Belgium.

The FET standard is concerned with the action or inaction of all con
ponents of the host state.” Unfair treatment could be claimed as rega
administrative audit procedures. In any casc, the taxpayer has the righ
o to court on the basis of national principles of good administration.
FET could then be breached in the case of denial of justice and a cla
under the BIT’s procedures and rules might appear more satisfactor
could also be invoked in the case of use of power of the (tax) authorit
for improper purposcs, in the case of grievances about the quality of ¢
administrative decision-making process, ctc. Ay mentioned above, the 2007 BLEU Model does not explicitly cover or
sailude taxes except in its MFN clause.® In contrast to the 2002 BLEU
Muidel, the 2007 BLEU Model does not contain any reference to taxes in
fw NI clause.” Neither in the 2002 nor in the 2007 Model is reference
ade 1o taxes in the Promotion and Protection of Investments clause.”

Belgium offers the possibility, for any operation conducted in Belgium, &
request an advance ruling from the tax authoritics on the tax consequenc g
of the planned operation. This ruling, if granted, is binding for the tax ai
thorities insofar as the operation conducted corresponds to the one that by
been submitted to the Rulings Committee. Thus, it could be said that t
FET standard should not apply in cases where the taxpayer complains c0
cerning the tax regime applicd to the operation, as he could have requeste
such an advance ruling.

. Constitutional Court, 26 Nov. 2009, case 126/2009, htp://www.const-court.be/
Hic/1/2009/2009-186f.pdf .

id., points 9.2.3 and 94.

See art. 4.3: “This treatment shall not extend to the privileges granted by one
{ing Party to investors of third State by virtue of its participation or associa-
i in a free trade arca, customs union, common market or any other form of regional
omic organization”. Art. 4.4 of the Model provides that “the treatment granted by
ihiix article shall not be extended to the privileges granted by one Contracting State to
fiivestors of a third State as a conscquence of an agreement Lo avoid double taxation or
ather international agreements concerning taxation”.

%2, Inthe 2002 Model, art. 4 concerned both NT and MFN principles. Para. 4 of this
aiticle stated: “The provisions of this article do not apply to tax matters”™.

&1, The BLEU Model clause on Promotion and Protection of Investments (“PPI” —
#el, 2) reads as follows:

| Each Contracting Party shall promotc investments in its territory by investors of
the other Contracting Party and shall admit such investments in accordance with its
legislation; 2. Investments made by investors of one Contracting Party in the territory
of the other Contracting Party shall at all times be accorded fair and equitable treat-
ment and full protection and sccurity; 3. Except for measurcs required to maintain
public order, neither Contracting Party shall in its territory impair, cither in law or
in practice, by arbitrary or discriminatory measures the management, maintcnance,
sale, operation, use, possession, expansion, liquidation or other disposal of invest-
ments of investors of the other Contracting Party.

As regards legislative action by the host state, the FET could protect in
vestors against regulatory changes with retroactive effect.” In Belgium

56, 1d. See also art. 191 of the Belgian Constitution and the various conventions re¢-
ognizing the same rights for domestic and foreign enterprises since the second half of
the 19th century (E.-J. Navez, Le transfert transfrontalier du siege social des SOCIéres
a lépreuve du principe de rerritorialité au sein de I'Union européenne: étude croisé
de droit commercial, de droit international privé et de droit fiscal, Doctoral thesi
UCLouvain, 2015, pp. 291-292). See also E. Traversa/D. Garabedian, Note — Basé,
minimales d’imposition pour les non-résidents et interdiction des discrimination ¢
entraves dans la jouissance des libertés de circulation garanties par l'ordre juridique
de I'Union européenne 3 Revue critique de jurisprudence belge (2008), pp. 306-328.

57.  N.Angelet, “Fair and Equitable Treatment”, in The Max Planck Encyclopedia ¢,
Public International Law, (Oxford University Press), Vol. I, pp. 1094-1103, 2011, no.
15: :
58. Id.,no.28.
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_=~ ‘:uc BLEU Model, the exclusion of custom unions, common SE.W.
DTC and national tax legislation is related to the MEN clause. Not all BI
ccsofaom by the BLEU follow this model. For example, in .:6 BIT w
>_mo_,_m,. no references to taxes are made at all, except a woﬁoqosoo to 9“
toms unions in the protection of investments clause.® In a similar way, the
BITs with Albania and Belarus only include a reference to DTCs and M.:_
tax agreements in the protection of investments clause.® ,:E. BITs wi
_:.n Kingdoms of Bahrain, Benin and Botswana follow the 2002 Mod

i:.: a broad reference to “tax matters” in the provision that concerns b n~
national p.now::csﬁ and MFN principles.® Summarizing, in many ,o»mww
the exclusions are included in the protection of :Zcﬁ:._a:mm clause 5%&5

,“_5 .:5 NT and/or MFN clauses; broadly speaking, these clauses may be
classified as those excluding only customs unions and/or common mar-

kets®’ w:& thosc extending to DTCs, or even to national legislation.”® The
BIT .2_:. W:iw: (2000) extends the clause to “national _am?._s:o.: con
cerning n::&vm:z or exclusively taxation™.” The BIT with w,cE: Afric
(1998 — terminated in 2012) covered both “customs” and “tax treaties” m:&

was completed by a specific provision according to which “pour ¢viter les

doutes, il est confirmé que les principes prévus dans les paragraphes (2)
et (3) de cet Article sappliqueront aux dispositions des Articles _.u: mais
ne mo::: pas applicables aux avantages spéciaux, par exemple .mmﬁ le do-
:E:_m de I'imposition accordés aux institutions financicres de am<m\_o &

ment .Q,n.co_w translated as: “in order to avoid doubts, it is oos_mqaoawﬂm.ﬂ
the v::a..v_am provided for in paragraphs (2) and (3) [relating to MFN]
of the article shall apply to the provisions of articles I-11 but shall not
apply to m.%ncmm_ advantages, for example in the ficld of Exw:os. ranted
to ::m:.o_m_ institutions for development™). There is no oxv_msmm:o:q.\

the parliamentary documents as to the reasons and the exact meaning ““.

g=4

MM W“% art. N para. 5 of the BIT with Algeria (1991).
ee art. 3, para. 6 of the BIT with Albania (1999) and art. 3 3
MM:: Belarus (2002). The same is also truc of the BIT with _wn..w”mm wﬂwwow?v e
hz. A m.mw. uw_. 4 of the w:., with Bahrain (2006); art. [l of the BIT i:.r Benin; and
4 :.c, m«__w_w 3 ”_. Mro _w:, with the xcmcv:o of Botswana (2006). The same is »_wc, true
M Awo,“\%v A‘.cZ:M. E“m Im_n%nmosg (2004), Qatar (2007), Togo (2009) and Mon-
( . See also the with China (art. 3, which exclude:
(i B . Dy cexcludes from the NT and
- Sx%:o::.c ¢ “any international agreement or arrangement relating wholly or mainly
m,“.f_«.ﬂﬂw oﬂﬁw%ww, W_ﬁwﬂm iﬂ:: ﬁ_ﬂm_wmw v:m,.o_v. Azerbaijan (2004), Burkina Faso (2001)
S - Ivory Coas . Egypt (1999), Kazakhstan (1998), Philippines
(1998), Uzbekistan (1998), Tunisia (IS e
oty ( ), Tunisia (1998), Ukrainc (1996), Venezuela (1998) and Zam-
68. For example, the BITs wi i F
ok A.M._uw ¢ BITs with Albania (1999) and Morocco (1999).

e cumulat
fiiw und that the measures be neither discriminatory nor contrary to any

itiike any referenc
dinple is the BIT concluded with Kuwait, which lists “raising arbitrary or

gxcessive taxes” as an example of indirect expropriation.”*

Taxation as expropriation

i provision, especially the meaning of “avantages spéciaux” (special

antages).”

vin the absence of case law on the interpretation of these clauses, it is

difficult to determine the different legal effects that these clauses excluding
a4 imatters (in a more or less broad way) could have.

4.6, Taxation as expropriation

e BILEU Model expressly protects investors against direct as well as
wilirect expropriati

on in very broad terms.” Derogations are nevertheless

wwible for “reasons of public purpose, security or national interest” under
ive conditions that measures be taken under the due process of

ific commitments and be accompanied by the payment of an adequate,

¢ilective and prompt compensation.”

{ienerally, the BITS signed by Belgium based on the BLEU Model do not

¢ to dispossessing tax measures. The only counter-¢x-

1, Parl. Doc. Senat, extraordinary session 1999, Doc. 2-80.

71, According to the BLEU Model, “cach Contracting Party undertakes not to
of expropriation or nationalization or any other measure or series
of measures having the effect of directly or indirectly dispossessing the investors
of the other Contracting Party of their investments in its territory (...)". Interest-
ingly enough, the BLEU Model states that “Expropriation shall include situations
where one of the Contracting Partics expropriates the asscts of a company or en-
terprise in its territory in which an investor of the other Contracting Party has an
{nvestment, including through the ownership of shares™. On reflective losses, se¢
1), Gaukrodger, “Investment treaties as corporate law: sharcholder claims and is-
aues of consistency. A preliminary framework for policy analysis”, OECD Work-
ing Papers on International Investment, 2013/3, OECD Investment Division, at:
iii.ocoa.o_.m:=<nm~3n=—\ion§=méuvc.‘w.35“ D. Gaukrodger, “Investment Trea-
{ies and Shareholder Claims for Reflective Loss: Insights from Advanced Systems
of Corporate Law”, OECD Working Papers on International Investment, 2014/02,
OBECD Publishing, at http://dx.doi.org/ 10.1787/5j7z0xvgngmr3-en. See also Round-
{uble on Freedom of Investment 19, 15-16 Oct. 2013, Summary of Roundtable
discussions by the OECD Secretariat, at ::?:iii.oaoa.oqmam3=<:=<0w==o=.-
policy/ _cprwc:o::agc_omcaBs_,z.v&, A

92, Art. 7 of the BLEU Model.

7 Art 6 mara. 4 of the BIT with Kuwait (2000).

adopt any measure
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Yet, the Antoine Goetz & consorts V. République du Burundi case” i
lustrates that changes in preferential tax regimes may be found to result §
indirect expropriation contrary (o BITs. In this case, as explained abovi
the Burundi administration withdrew the investor’s licence to operate

an economic free zone. The licence provided entitlement to tax and impo
duty rebates. The withdrawal was found by the Tribunal to result in &
indirect expropriation under the Belgium-Luxembourg Burundi BIT.” Tl
pending Lone Star case, based on the Korca BLEU BIT, also deserves p
ticular attention. At stake is the determination of Lone Star subsidiarie
fiscal residence: the company claims that the Korean tax administratio
characterized the entity investing in the country differently (first as a US
company, then a Korean one) according to the investment carried out, SO &
to maximize the tax due.”

Taxation is an area of tension between the taxpayers’ right to propert.
and the power of public authoritics to impose levies of a fiscal nature
In Belgian law, although there is no principle of ability to pay or prohi
bition of confiscatory taxes, in 2015, the Constitutional Court consid
ered a 90% marginal tax rate in the arca of succession duties adopted
by the Walloon region as unconstitutional, mainly on the ground that it
amounted to a deprivation of the right of the de cuius to freely dispose
of its property.” Moreover, as Belgium is a party to the European Con-

vention on Human Rights (ECHR), Belgian courts tend to follow the

case law of the ECHR: recent cases on taxation and the right to property
could help define the boundaries of the tax legislation as regards the con-
cepts of excessive or confiscatory taxation.” According to Article 1 of

74.  Antoine Goetz & consorts v. République du Burundi case, CIRDI ARB/95/3 of
10 Feb. 1999.
75.  Th. Waclde/A. Kolo, Investor-State Disputes: The Interface Between Treaty-
Based International Investment Protection and Fiscal Sovereignty, 35 Intertax, 8/9
(2007), p. 445. The text of the award is available in French, at the following address:
www.italaw.com.

76.  See S. Nathan Park “What’s At Stake: South Korea vs Lone Star Funds”, at:
:Ex\\a_om?iw_..oo_:\_ncqnunc&:Bimo_m\oo\mc\ig.m-ﬁ-m_»wc-mccs-_ﬂo_émém-_o:a,
star-funds/.

77.  See, for example, M. Bourgeois 2005, supra n. 16, 1.4.2.

78.  Reference was also made in the casc law (o the ECHR. See Belgian Constitu-
tional Court, case No. 107 of 22 June 2005; for a comment, see M. Bourgeois 2005,
supran. 16.

79. It secms that the European Court of Human Rights, in order to definc a viola-
tion of the Convention by a tax measure, adds to quantitative aspects also a qualitative
dimension, i.c. the fact that the tax measures were applied arbitrarily, discriminatorily,
disproportionately or in violation of the principles of the due process of law. See ECHR
cases OAQ Neftyanaya Kompaniya Yukos v. Russia, No. 14902/04 of 20 Sept. 2011;
Shehokin v. Ukraine, No. 23759/03 and 37943/06 of 14 Oct. 2010; Gasus Dosier — Und

Taxation and free transfer of capital

stieol No. 1 to the ECHR, any interference by a public authority with
i@ peaceful enjoyment of possessions must be duly proved to be law-
i i be accepted: in fact, the issue of whether a fair balance has so.os
& between the demands of the general interest of the community
4 the requirements of the protection of the individual’s ?:awB.e:S_
#Hjihix becomes relevant only once it has been established that the inter-
Ww@:ac in question satisfied the requirement of lawfulness and was not

A

anfiscatory taxation should, however, not be assimilated to ox.?%lm:g
wsicher investment law. Indeed, the application of high taxes to items of _.=-
s or capital under the tax laws of the host state would not .=..woo.mmm:_<
Afount o an expropriation under BITs, in the absence of specific circum-
stinices cstablishing the specific hindrance to the investment.*

Lastly, some authors warn of the fiscal drawbacks of compensation, as a
goinpany may obtain a considerable sum by way of compensation for €x-
: . . . - g 5 xN
sropriation and yet have it heavily taxed back in its home state.

4.7. Taxation and free transfer of capital

‘e BLEU Model provides for the free transfer of payments in relation to
frivestments.®

Fiwdertechnik Gmbh v. The Netherlands, No. 15375/89 of 23 Feb. _oow m“>. U.a:-
geville v. France. No. 36677/97 of 16 Apr. 2002; and S.A. Cabinet Diot Et S.A. Gras
w:..:.s. v. France, No. 49217/99 and 49218/99 of 22 July 2003.

R0, See latridis v. Greece, No. 31107/96 of 25 Mar. 1999, para. 58.

@1, A.Gildemcister 2013, supra n. 1, pp- 393-397.

42, PH.M. Simonis, «BITs and Taxes”, 42 Intertax, 4 (2014), p. 255.

#1,  Art. 8 of the 2007 BLEU Model states as follows: ) .
Without prejudice to the measurces adopted or to be adopted by the .T.Ecvnu_.. Union,
cach Contracting Party shall grant to investors of the cSm_. Contracting Party E.o free
transfer of all payments relating to an investment, including, ::.Em._. not exclusively:
a) amounts necessary for cstablishing, maintaining c_.,oxvm:.ﬁ_:_m the investment;
b) amounts necessary for payments under a contract, including amounts necessary
for repayment of loans, interests, royaltics, management ﬁoko u.:a oEQ, payments re-
sulting from licences, franchiscs, concessions and other similar rights, as well as
salaries of cxpatriate personncl;

c) returns; ) ] ) ) )
d) proceeds from the total or partial liquidation of investments, including capital
gains or increases in the invested capital;

¢) compensation paid pursuant to Article 7, ) )

2. The nationals of each Contracting Party who have been wEJo:mﬁ_ to work in the
territory of the other Contracting Party in connection with an investment shall also

ST
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Where Belgian BITs guarantee the free transfer of the proceeds of invest
ments, they rarely make clear whether the proceeds may be transferred be=
fore tax has been paid in the country where the investment take place. Th
2007 BLEU Model states that the “amounts yielded by an investment” shall
include “profits, interests, capital gains, dividends, royalties and fees”,
It is, however, not certain that “profits” are understood as “gross profits
and not “profits after tax”. In the BIT with Bangladesh, however, “profits
seems to be understood as “profits after tax”. From an exchange of letters
between the Belgian and Bangladeshi Foreign Ministers, it appears that
“returns and investments shall be subject to taxation in accordance with
the tax laws of cach Party”® A similar argument can be derived from the
BIT with Benin, which defines the concept of “income” as the “amount$
after tax from an investment”.?¢ In contrast, many other BITS, including
the BITs with Bolivia, Bulgaria, Togo and China, define the concept of “in
come” by reference to the “amounts derived from an investment”, without
any reference to the fact that these amounts should be considered before
or after tax.*” There is no case law in Belgium on this question, s0 that we
cannot conclude it is clear that income o be repatriated to the home state
is after-tax income.

The reference to the measures adopted by the European Union is a re-
cent addition to the traditional model. In order to ensure compatibility
with the provisions of the Treaty on The Functioning of the European
Union (TFEU) on the free movement of capital, which allow the Euro-
pean Union to adopt certain measures restricting the movement of capital,
the BLEU Model has recently been slightly modified. Based on ECJ case
Jaw, it can be inferred that Member States have to incorporate the pos-
sibility for the European Union to introduce “cxceptions to the principle
of free movement of capital and payments between Member States and
third countrics, with a view (o protecting the general Community interest

be permitted to transfer their carnings and other remunerations to their country of
origin.
3. Transfers must be made in a f reely convertible currency at the rate applicable on
the day transfers arc made to spot transactions in the currency used.
4. “Each Contracting Party shall issue the authorizations required to ensure that
the transfers can be made without undue delay, with no other expenscs than the usual
banking costs.
84.  Art. 1, para. 3 of the 2007 BLEU Model.
§5. BIT with Bangladesh (1981), exchange of letters, p. 152, available at http://
w=<om~3o=:5_mnzrc?c:n_sa‘c_‘m:voi=_o~a\ﬁcu~<3_o\waw.
86. Art.l, para. 3 of the BIT with Benin (2001).
87.  Art. 1, para 3 of the BIT with the Plurinational State of Bolivia (1990); art. 1,
para. 2 of the BIT with Bulgaria (1991); art. 1, para. 3 of the BIT with China (2005);
and art. 1, para. 3 of the BIT with Togo (2009).

Dispute settlement and awards

anil enabling the Community to comply, as appropriate, with its inter-
sational obligations and with those of the Member States” in the BITs
{hety concluded with third countries.®® However, most of the existing BITs
uncluded by the BLEU do not make reference to EU law exceptions.
Home older BITs, such as the treaties with Bangladesh (1981), Malaysia
{1979) and Sri Lanka (1982), make the freedom of transfer “subject to [the
finte’s] rights, in the event of balance of payment difficultics to exercise
fgmporarily, equitably, and in good faith powers conferred by its laws
wnd regulations”™. A similar clause is contained in more recent BITs, for
gxample the 2006 BIT with Korea or the 2005 BIT with Madagascar, but
it 14 conditional (among other things) on its compatibility with the articles
ol ngreements of (or within the framework of a plan of) the International
Monetary Fund.

No reference is made to taxation and there has not been any case law as to
{he application of this provision o tax measures. To our knowledge, no dis-
cussion has taken place in the academic literature concerning the applica-
bitity of such a clause to measures such as withholding taxes or exit taxes.
‘I'he EU’s freedoms of movement seem indeed to offer sufficient protection
{6 investors in this regard.

4.8. Dispute settlement and awards

Belgium was at the forefront of international (interstate) arbitration in the
19th century. The first arbitration clause can be found in the treaty signed
with Mexico on 19 November 1939, and such a mechanism was provided
for in the treaties signed with Switzerland, Austria-Hungary, Denmark,
ltaly, Portugal, Sweden and Norway.*

As for state-investor arbitration, the BLEU Model contains a scttlement
¢clause applicable to “any disputc relating to an investment between an
investor of one Contracting Party and the other Contracting Party”.” Ac-
cording to the Model, the investor has to submit, at his own choice, the
dispute to either an ad hoc arbitral tribunal set up according to the arbitra-

88.  ECJ, Case C-205/06 Commission v. Austria [2009] ECR 1-0000; Case C-249/06
Commission v. Sweden [2009] ECR 1-0000; and Commission v. Finland, Case
C-118/07 [2009] ECR 1-10889.

80, A. Gildemeister 2013, supran. 1, p. 9.

90. D. Gaukrodger/K. Gordon, «Investor-State Dispute Settlement: A Scoping Pa-

per for the Investment Policy Community”, OECD Working Papers on International
Investment, 2012/03, OECD Publishing, at: http://dx.doi.org/ 10.1787/5k46b1r85j6f-en.
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tion rules laid down by the United Nations Commission on Internation
Trade Law (UNCITRAL), or to the International Centre for the Sett
ment of Investment Disputes (ICSID), or to an arbitral tribunal (con
posed of three arbitrators) established in accordance with the Rules
Arbitration of the International Chamber of Commerce. Almost all Bl
concluded by the BLEU refer to the ICSID, to which Belgium is a party,
and with less frequency to UNCITRAL or ICC.?? In some cases, BLE
BITs provide that the investor must first resort to local remedies for a cg
tain period of time before having recourse to international arbitration
Moreover, no reference to the transparency of the arbitration process I
made.

The dispute settlement provision of the BLEU Model does not specifi
ly mention tax-related claims. Like other countries such as Germany
France, BITs concluded by the BLEU generally state that the dispute st
tlement mechanism applics to any dispute relating to the investment COY:
cred by the BIT. Therefore, except when a BIT explicitly excludes taxatios
from the scope of dispute settlement,?* nothing scems to prevent a priof
the submission to international arbitration (or to other legal instrumen
protecting the investment) of alleged violations of the BITs caused by t
(mis)application of tax measures.” Even in the presence of DTCs betwee
the countries involved, one should bear in mind that the scope of DTCk
is limited to income and capital taxes and they therefore offer no prote:
tion as regards customs dutics, VAT/GST, excises or cnvironmental taxe

Moreover, even within their material scope, DTCs mainly allocate taxing

rights between contracting partics and offer no specific protection (o taxs
payers (except non-discrimination clauses).

91.  Belgium approved the Convention of 18 March 1965 on the Settlement of Invest-
ment Disputes between States and Nationals of Other States by a law of 16 July 1970
(Moniteur Belge, 29 Sept. 1970).

92.  E. Stein/X. Nyssen, “Investment Treaty Arbitration Belgium™, Global Arbitra-
tion Review Sept. 2014, at http://globalarbitrationrevicw.com.

93,  See BITs with Argentina, Romania and UAE. Other BITs establish a waiting

period before international arbitration becomes available: for example, the BITs with
Chile, Paraguay and Uruguay.

94.  See, for cxample, the exchange of letters between the Belgian and Bangladeshi
Foreign Ministers according to which taxation should be excluded from the scope of the:
BIT.

95.  A.Gildemeister 2013, supra n. 1, p. 158.

Dispute settlement and awards

il cases have been decided before international arbitration courts,”

ie others are still pending.”” Among recent cases was the Ping An v.
(i case, where two Chinese insurance companies brought a claim
iiat Belgium for the bailout, nationalization and sale of Fortis (a finan-
i {natitution), which led to the expropriation of their investment.”® The
iration tribunal dismissed the claim of the Chinese companies consid-

i that it lacked jurisdiction.

it the perspective of the application of BITs concluded by the BLEU to
easures, the most interesting cases are Antoine Goetz et consorts v.

Bépublique du Burundi (com mented on above) and the pending Lone Star

4 4,3

s the arca of taxation, although the 2010 Belgian Model provides for an

#tbitration mechanism, most of the DTCs concluded by Belgium contain a

4% The available cases decided on BITs concluded by Belgium are the following:

Antoine Goetz et consorts v. République du Burundi, ICSID Case No. ARB/95/3;
Antvine Goetz & Others and S.A. Affinage des Metaux v. Republic of Burundi,
151D Case No. ARB/01/2;

Cumuzzi International S.A. v. Argentine Republic, ICSID Case No. ARB/03/7,
Desarrollos en Salud S.A. s/Concurso Preventivo s/Incidente de Revision (N.V.
NISSHO IWAI S.A. (BENELUX)), Juzgado Comercial No. 26 Sccretaria No. 51, Ar-
gentina,

EDI International S.A., SAUR International S.A. and Ledn Participaciones Argen-
iinas S.A. Argentine Republic, ICSID Case No. ARB/03/23;

Jun de Nul N.V. and Dredging International N.V. v. Arab Republic of Egypt, 1CSID
{use No. ARB/04/13;

_ Philippe Gruslin v. Malaysia, 1CSID Case No. ARB/99/3;

_ Piero Foresti, Laura de Carli & Others v. The Republic of South Africa, 1CSID Casc
No. ARB(AF)/07/01;

Vladimir Berschader and Moise Berschander v. The Russian Federation, SCC Case
No. 080/2004;

. Ping An Life Insurance Company of China, Limited and Ping An Insurance
{Group) Company of China, Limited v. Kingdom of Belgium, 1CSID Casc No.
ARB/12/29. (30 Apr. 2015). The Ping An casc has been taken as an example by
the opponents of an arbitration clause in the transatlantic agrecment because of the
serious consequences it could have had for Belgium should the arbitrators decide in
favour of the Chincse businessman, which they did not: see M. Cermak 2015, supra
n. 37

W1, European Media Ventures SA v. The Czech Republic, UNCITRAL; and LSF-
K18 Holdings SCA and others v. Republic of Korea, 1CSID Case No. ARB/12/37.

U¥,  Ping An Life Insurance Company of China, Limited and Ping An Insur-
ance (Group) Company of China, Limited v. Kingdom of Belgium, 1ICSID Casc No.
ARB/12/29. (30 Apr. 2015).

49, For a description, see Park 2015, supra n. 73.
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mutual agreement procedure based on the OECD Model (without arbitr
tion), with the notable exception of the DTC with the United States."™

¢ heen influenced by article 25(2)B of the 1965 Washington Conven-
i tii the 1CSID and by Anglo-American practice.'”” However, most
E 4l existing BITs do not contain such a clause. Therefore, there is in
The DTC with the United States provides for an arbitration procedure Lk jee no treaty shopping mechanism that has been put in place by
differs from the arbitration provided for in BITs in several aspects. B gium to limit the benefits of the application of investment treatics to
though the taxpayer has the right to request that the matter be subjec gl Belgian investors. DTCs concluded by Belgium also rarcly con-
arbitration (or has to agree (o an arbitration in the case of the DTC with it provisions aiming at combating treaty shopping and abuse. Despite
United States), his rights in the procedure are not guaranteed in the sa 4 introduction in the 2010 Model of a general anti-abuse clause, this
way as those of the investors in BIT arbitration procedures, for exam e is not to be found in most existing DTCs, with ecxceptions, such as
with regard to the right to choose the arbitrators or to be heard during Y1 with the United States, which contains detailed limitation-on-
proceedings.”! fedits provisions.'*

However, giving the taxpayer all the procedural rights in the arbitratic
procedure involving the application of tax laws is likely to contradict

principle of legality (article 170 of the Belgian Constitution) and the ord
public character of tax laws, which prohibit administrations from enteri
into agreements with an individual taxpayer and which make these agre
ments not binding on the civil jurisdictions (competent in Belgium for
disputes)."” In the Goetz v. Burundi casc, mentioned above, the limits
arbitration for tax matters arc shown: the case could have had a differe
outcome if it had been decided according to Burundi national law inste
of international law.'”

fiy event, arbitration clauses seem to be currently undergoing a process
[ jovision also in investment treaties. On 8 July 2015, the European Par-
fient clearly expressed its concerns over the inclusion of an arbitration
wins in the transatlantic agreement with the United States. It called on
{'ommission “to cnsure that foreign investors arc treated in a non-dis-
iininatory fashion while benefiting from no greater rights than domestic
wvesiors, and to replace the ISDS system with a new system for resolv-
1 iisputes between investors and states which is subject to democratic
{iiciples and scrutiny, where potential cases arc treated in a transparent
anner by publicly appointed, indcpendent professional judges in public
arings and which includes an appellate mechanism, where consistency
af judicial decisions is ensured, the jurisdiction of courts of the EU and of

the Member States is respected, and where private interests cannot under-

iiie public policy objectives”.!"”

Finally, concerning the risk of treaty shopping in international investmy
treaties, the most recent version of the BLEU Model provides in article
(definition of “investors”) that “for the purposes of this Agreement,
company incorporated or constituted under the law of one Contracti .

Party but effectively controlled, directly or indirectly, by nationals of Various stakeholders have also expressed concerns about the need to
companies of the other Contracting Party, shall be treated as a compai yiend the BLEU Model. For example, the International Institute for
of the latter Contracting Party”. This application of the control theor iistninable Development, a think tank that provided a review of the Bel-
which is unusual from a Belgian prospective because Belgium tends
adopt a rather formalistic approach towards the real seat theory,'™ m

.

s ile 'Union européenne: Frude croisée de droit commercial, de droit international
vivd et de droit fiscal, Doctoral thesis, UCLouvain, 2015.

100. Convention between the Government of the United States of America and {05, 1. Schokkaert 2006, supra n. 13, p. 62.

Government of the Kingdom of Belgium for the Avoidance of Double Taxation and th ih, 1., supran. 13, p. 69.

Prevention of Fiscal Evasion with Respect to Taxes on Income of 2006, art. 25(7) and {07, Buropean Parliament, Recommendations 1o the European Commission on the
(8). On this trcaty, see A. Van dc Vijver, The New US-Belgian Convention (Larciet Negotiations for the Transatlantic Trade and Investment Partnership (TTIP) of 8 July
2009); and 1. Richel le/E. Traversa 2012, supra n. 5. 214, reference No. 2014/2228(INI). Recom. d(XV). The TTIP negotiations are gener-
101, See A. Gildemeister, Germany, ch. 12, iting a considerable movement of criticism over Europe concerning the drawbacks of
102. F. Vanistendacl, Legal Framework for Taxation in Tax law design and draftin, arhitral dispute settlements, see P. Defraigne 2015, supra n. 37 and, by the same author,
(V. Thuronyi ¢d., IMF 1996-1998), pp. 18-19. thie speech held at the Belgian Federal Parliament over the TTIP on 26 May 2015:
103. ). Schokkaert 2006, supra n. 12, p. 118. Threc objections and an alternative to the Transatlantic Treaty (TTIP)” at: http://
104. On the concept of the corporate seat in Belgian law, see E.-J. Navez, Le transfer isi.:::_E,Emn_.onm:meom\B»a»:»m»mﬁoon:om\g_.cca\awocc_.oo:c:m$~o8$mo
transfrontalier du siege social des sociétés & Uépreuve du principe de territorialité a tiptinal.pdf.
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gian BIT practice in 2010, points out the need for “provisions prescribing
transparency in investor-state dispute settlement”.'® Moreover, there is no
reference to human rights nor to human development objectives, as rec-
ommended by international organizations and discussed in the academic

literature.'”

108. 1ISD, Belgium’s Model Bilateral Investment Treaty: A Review, supran. 12, p. 3.
109. See O. De Schutter, J. Swinnen & J. Wouters (eds.), Foreign Direct Invest-

ment and Human Development: The Law and Economics of International Investment
articular the contributions of O. De Schutter, “Im-

] investment agreement at the national level”,
“Improving the framework of negotiations on
Dumberry, “Corporate.
cir accountability for human rights vio-
Investment Agreements (A. de Mestral

Agreements (Routledge 2014), in p:
proving the monitoring of internationa
pp. 157-188 and Ph. De Man/J. Wouters,
international investment agreements”, pp. 233-291; see also P.
investors’ international legal personality and th
lations under 11AS” in Improving International
& C. Lévesque eds., Routledge 2013), pp. 190-192.
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5.1. General
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