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Executive Summary

A patent right is an exclusionary right. With ihet patent holder can exclude third parties
from making, using, selling, etc. products or pssms protected by his patent. In the past,
this right has also been referred to as a ‘monopat’ and this has lead to considerable

confusion about the scope of patent rights andrtie of the patent system in a modern
economy. This paper seeks to provide some clanitthis issue and highlight the distinction

between the exclusionary right granted by patewtdad the notion of monopoly in economic
regulation.

Society allocates exclusionary rights to patentdeot for a simple, compelling reason: to

incentivise innovation. Innovation is a costly imess. It requires considerable upfront

investments in activities that may not yield anytér  And innovation is risky. As soon as an
innovative technology appears, anyone can copgniti compete for a trivial cost with the

inventor.

Obviously, no inventor is ready to invest large swhmoney absent a prospect of reasonable
recoupment. Patent rights seek precisely to sthlig“underinvestment” market failure. In
exchange for the disclosure of his invention, theentor receives the right to be the first to
place the invention on the market, and to limitdhparties’ ability to use his technology.
This system is of critical importance in many sect@or instance, in the high-tech,
pharmaceutical and biotech sectors, where investsnare high and the costs of replication
are low).

In spite of the above, a patent of itself comeshawe close to a monopoly. From a legal
perspective, a patent simply offers a market oppoty for the patentee to commercialise
successfully a product implementing the patentetin@ogy. A patent is however not any
guarantee at all that the patented technology galin such massive, traction on the market,
as to hold a monopoly (for instance, because threegy be no market for the patented
technology). Put simply, patents reward inventioot,commercialisation.

Similarly, a patent is not a monopoly in the ecommosense. First, because in the real life,
the possession of a patent does not unravel irgd'simgle supplier” setting typical of most
monopolies. Second because the vast majority afyate which are based on a patent cannot
be marketed at a monopoly price, for the existericibstitutes on the market allows buyers
to choose amongst different products.

All in all, this casts doubts on the fallacious,exging equation that (i) patents are akin to
monopolies; (ii) that holders’ patent-protectiorragegies are abusive; and (iii) that such
strategies warrant scrutiny under the antitrustasil
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Introduction

In computer sciences, infectious malwares justamira few lines of code. The same applies
to legal sciences. Contemporary evolutions atbiendaries of patent and competition law
are symptomatic of this. Like a computer virus ebhreplicates by copying itself into other
files, a flawed legal doctrine is making way thrbuthpe judiciary and (scholarly) opinion.
This idea — we call this thepatent=monopoly theorem- is that a patent is akin to a
monopoly. In turn, just by virtue of their intetkeial property right (“IPR”), patent holders

would be allegedly dominant, and enjoy significararket power.

The patent=monopoly theorem takes root in severdbrtunate views expressed by
prominent authorities. The European Union (“EUifliciary has for instance affirmed that:
“a medicine is protected by a patent which confareemporary monopoly on its holder

Likewise, administrative agencies have voiced comebout the surge in the strategic use of
patents that confer market power to their holdérsLastly, some influential academics have

claimed that the patent system is designed to create marketfidwe

Why should we care? Just as computer malwarel, Wegses have dire consequences. The
patent=monopoly theorem is a case in point, fahieatens the entire architecture of the
Intellectual Property (“IP”) system, and in partenuthe incentivisation mechanism at the
heart of it. The assimilation of patents to mordm®oindeed triggers the applicability of the
competition rules onabuse of dominantdin the EU, Article 102 TFEU and in the US,
Section Il of the Sherman Act). And whilst in modd=U competition law, dominancg is
quasiper selawful, with the patent=monopoly proxy, agenciesl @ourts are one step closer
to a finding of infringement, having solely to peovabusé to apply Article 102 TFEU.
Abuse cases become a lot simpler. With the praliien of IP in the economy, it cannot be
excluded that agencies and courts will be incregggiscrutinizing patent holders’ conduct as

possible abuses.

Such investigations undeniably represent high ctstsall IP stakeholders. But the real
concern lurks elsewhere. Given the open-ersegeand the loosevidentiaryrequirements

of the concept of abuse, many legitimate paterdtesjies may be declared abusive, and

1 SeeECJ, C-468/06 to €78/06,Sot. Lélos kai Sia EE and Others v GlaxoSmithKARS/E [2008] ECR I-
7139, § 64.
2 SeeJ. Almunia, Speech andustrial policy and Competition policy: Quo vadisropa? New Frontiers of
Antitrust 2012 — Revue Concurrences Paris, 10 Repr2012.
% SeeProfessor Tim Wu, Columbia Universit@versight of Innovation Catalyst2012 OECD Competition
Committee Hearings on the Digital Economy.
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subject toex postremedies. Step by step, on a case by case hgsiscies and courts may
thus be unwittingly brought by plaintiffs taéverse engineéithe patent system, by ordering
compulsory licensing on patent holders, shrinkimgduration of patent protection, setting the
terms of licensing talks, and abolishing patendb’ judicial remedies, including the right
to infringement proceedings, injunctive relief, atamage$. Incrementally, such orders risk
undermining the primary incentivisation function pétent law (and give an excessive

importance to the dissemination function of patant, which is only ancillaryj.

With this background, the purpose of this papertas remind the reader that the
patent=monopoly theorem is false, plain false. tiNgiin intellectual property law (1), nor in

antitrust law (Il) can a patent be construed asa@momic monopoly.

l. The Intellectual Property Perspective

This section discusses whether patents can be ase@monopolies from the perspective of
patent law. To keep things clear, some basic quea# patent law must be explained from
the outset. A patent right is not a positive rigit allows the right holder to do certain
things® It is an exclusionary right. It allows the right holder to exclude others from
performing certain activities. In particular ilaks the right holder to preclude others from
making, using, selling, stocking, etc. productpacesses which are protected by the pétent.
In and of itself, the mere possession of a pateas ttannot possibly convey a monopoly
because the grant of the right does as such neider@any positive right to the holder of the

* The risk of resetting the IP matrix wi#x postcompetition remedies is not entirely hypothetic@urrent
complaints of abuse before the EU agencies corttermentire patent system, from top to bottom: tegfi®n
strategies, licensing practices, litigation tacttogl enforcement policies. Moreover, those comfdaiarget
sectors of the economy where patents are critiea, (pharmaceuticals, information and communication
technologies, etc.).
®> The disclosure/dissemination function is only Hag to the incentivisation functiorSeeA. Devlin, “The
Misunderstood Function of Disclosure in Patent Lg&010)Harvard Journal of Law and Technolagyol. 23,
p. 401.
® As an object of property, however, it is a positivght, which means that is an asset in itselficivitan be
transferred, licensed etc. See e.g., Art. 28(2)PBRI'2. Patent owners shall also have the righadsign, or
transfer by succession, the patent and to condicelesing contracts.”
" The mere fact that one has a patent on for instatem cell technology does not in and of itsedfrilght holder
to practice this technology and exercise the rigitgractice, as there might be regulatory limgasi or even
prohibitions to perform any activities relatingstem cells. To the extent that such limitations prwhibitions
would not be there, the right holder can exerdigepatent rights.
8 According to the statutory definition, a patentlsttonfer on its owner the following exclusive hig: (a)
where the subject matter of a patent is a prodogirevent third parties not having the owner’ssamt from the
acts of: making, using, offering for sale, sellimg importing for these purposes that produc};where the
subject matter of a patent is a process, to prethénat parties not having the owner’s consent fritva act of
using the process, and from the acts of: usinfgriofy for sale, selling, or importing for theserposes at least
the product obtained directly by that process. dbeve definition stems from Art. 28 TRIPs Agreeméunit is
largely identical to national statutory provisianghe EU member states.
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patent rightj.e., it is not a license to perform certain activitiddoreover, the possession of a
patent does not necessarily imply that there isnarket for the patented goods or of the
technology itself,

This section is structured as follows. First,igadisses the rationale underpinning the patent
system (1). Second, it shows that the flawed eéguatf a patent with a monopoly stems from
historical considerations, originally alien to @M (2). Third, it gives a number of concrete
IP-law reasons why patents cannot be akin to a pagd3).

1. Understanding the Rationale of the Patent System

As a patent is an exclusionary right, it cannotrbked out that a patent gives rise to a
monopoly over a specific market. It is occasionaligued that this mere risk makes patents a
bad thing, and in turn justifies their abolition.

This reasoning ignores that monopolies are notsseedy bad, and not even illegal. But more
importantly, this argument fails to understand ridwgonale of having the patent system in the
first place. Why is a patent as an exclusionaritriglerated? A proper understanding of the
underlying rationale of the patent system requisesne insight in the economics of

innovation.

1.1. Patents and the Underinvestment Issuénnovation is, amongst others, about

developing new technology. And technology is ofteny expensive to produce. Meanwhile,
however, absent protective measures, technologypeaeproduced and used by a multitude
of parties at virtually no cos?. Moreover, the fact that one party uses the teogyaoes not

make it less available to another third party. tTdllows a potentially unlimited number of

° It is not impossible that regulatory provisiongyent a right holder from actively working with tpatented
technology. A good example is the pharmaceuticakeataThere are many patents granted in this atd@ahw
will never be used in practice, as in the abserfcéh® grant of a market authorisation by the compet
regulatory authorities, no product covered by théept can enter the market, thus making the paiewnglly
useless. It is very difficult to argue in such ctss the patent granted constitutes a monopoly.

19 A good example is a medicinal product: the investhtost for developing and obtaining market augiagion
for a medicinal product is very high indeed. Thestcof reproduction of that technology by produciiog
instance the pills, is extremely low. In the abgen€ any mechanism of protecting that initial invesnt in
creating the technology, there are no incentivasaie that investment in the first place, as thiitl cost will
not be recouped if third parties can freely enter market by “copying” the technology developed pail for
by the initial innovator.
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third parties or competitors to use @opy the technology, at a trivial co$t. In short, when

technology is created, a massiveee rider” issue arises.

With this background, one might be deterred fromettgping technology in the first place.

The risk is indeed substantial that the investnmeurred to create the information will never
be recouped. Moreover, third parties that pradiiee technology do not have to incur the
initial investment cost. This allows them to oftée products or services covered by the
technology at a much lower price. In this game,ithtial technology developer is the loser.

All'in all, this is likely to lead to tinderinvestmehin the development of new technology.

Of course, the obvious remedy for the inventooikdep its technology secret. However, that
is not always possible. First because in many s;atde technology is embodied in the
product. One thus needs only to examine the ptodarefully so as to duplicate the

technology. Second because innovators who wakeép technology secret have to live a
life of peril and fear that it will become publi¢ some point? Third because a policy of

secrecy may be incompatible with the businessegjyabf an innovator. Fourth because a
policy of secrecy disincentives the sharing anchgier of technology, one of the most

important driving forces behind innovatioh.

In addition to this, any innovator who wants td && technology (or attract investors) faces
an existential problem. In order to obtain a reatde price (or investment), he must disclose
the technology, as no one is obviously ready t@ gnoney for the unknown. But as soon as
his technology is disclosed, access becomes vdfigulli to restrict (even by contractual

arrangement). The technology may spill towardedtparties, and become widely available

in the public domain. This has a negative inflleenn the valuation of the technology.

The patent system is designed precisely to addressunderinvestmentmarket failure
created by the specific nature of technology, &edrisks of free riding’ by third parties. In
exchange for the disclosure of his invention, tieentor receives the right to be the first to
place the invention on the market, and to limitdhparties ability to use his technology. This
protects the inventor from the effects mentionedvab and gives him the opportunity to

1 This is based on the influential work of K.J. Arro “Economic Welfare and the Allocation of Resasdor
Invention,” in, The Rate and Direction of Inventive Activity: Econio and Social FactordNational Bureau of
Economic Research ed., 1962, (609) 619-620.
12 SeeM. Lemley, “A new balance between IP and antitiu$8 Southwestern Journal of Law & Trade in the
Americas 2007, (237) at 239
13 SeeP. Lee, “Transcending the Tacit Dimension: PateReslationships, and Organizational Integration in
Technology Transfer”.00 California Law Review2012, (1503) at 1510-1515.
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recoup his investment. This system is of critioghortance in the high-tech, pharmaceutical
and biotech sectors for instance, where investmatvery high, whilst the cost of copying

is often very low.

Of course, a patent right holder may in certairesdse able to raise prices/limit output. But
this does not stem from the patent system. A pdtelder’'s ability to set supra competitive
prices is, in the first place, determined by theaativeness of his technology. A patent
holder that would charge high prices for an unetiva technology would price himself out of

the market.

Moreover, the market power that may be possiblpyag by a patent holder is limited by a
number of statutory limitations (including limitatis in scope, effect and duration). Those
limitations seek generally to encouragmrpetition by substitutiorbetween follow on

innovators and ‘pioneer innovators'*

1.2. Patents and MarketsThat leads us to another feature of the patemesysAs such, a

patent only gives right to atlfeoretical exclusionary right. As long as no products or
processes covered by the patent reach the madad,ghe exclusionary right ascribed to the

patent remains ineffective.

Many reasons explain why a patented technology neser ‘make itto the markeét For
instance, an inventor may realise after the fitimgt there is no market for a patented product.
Or there may no longer be any sufficient fundingléoelop a commercial product.

All too often, one forgets that the award of a patmarks only the starting point in the
development of a product. Far from being monogolgatents grant nothing more than a
market opportunity for the patentee to be an ablentor and to commercialise and
successfully market a product implementing his netdgy (provided it has some valug).

Patents reward invention, not commercialisatfon.

Once one understands the underlying rationaleep#ient system, one can actually see that
having a patent system makes sense. The patdetrsy&lps in disseminating technology,
incentives technological development and innovagiod facilitates technology transfer.

14 SeeS.D. Anderman, “Patents and competition law: sdemures of the new interface”, in, Ghidini, G.,
Arezzo, E. (eds)Biotechnology and Software Patent Law: A CompaeatReview on New Developments
Edward Elgar Publishing, 2011, (105), at 107.
!5 SeeR. Fieldman, “Patent and Antitrust. Differing Skadof Meaning”,13 VIRGINIA JOURNAL OF LAW
&TECHNOLOGY 2008, (1) at 11.
16 SeeP. Lee, “Transcending the Tacit Dimension: PateReslationships, and Organizational Integration in
Technology Transfer”.00 California Law Review2012, (1503) at 1515.
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1.3. Patents and Patentability Requiremeiiise award of a patent is subject to stringent

requirements. A patent can only be granted aftderaanding examination process which
seeks to determine whether the invention (i) is ;n@W constitutes an inventive step over
existing technology; (iii) is industrially applicky and (iv) can be practiced by a skilled
person in the field on the basis of the disclosa@mt specification and without undue burden
or the need to apply inventive skill. Independadministrative authorities, called patent
offices, are in charge of the assessment of pagguiications.

This process distinguishes patents from other IPRs.other IPR is so thoroughly examined
and evaluated as a patent. In our view, the patgaimination system incorporates a
comprehensive and satisfactory system of checksdatahces which ensures that the patent
granted is commensurate with the disclosure madeerpatent applicatiol.And if topical
issues arise in relation to the award wfeak patents, they should be addressed within the

patent system, under the existing procedural ahdtantive rules.
2. Reasons behind the Confusion of Patent with Monopoly

Various reasons specific to the history of IP bt explain the frequent confusion
between a patent and a monopoly. First, sevézaep of legislation adopted well before the
XXth century have equated patent to monopolies.that time, patents were different from
the rights over intangible assets that we knowyodatent rights wereptivileges granted

to natural persons. Typically, a patent entrustadeone with the right to be the sole to trade

certain goods or servicé$.This exclusive right was akin to a monopoly.

The UK Statute of Monopolies of 1623 is a goodsitation of this® Under that Statute,
most monopolies were held illegal. But the Stateiplicitly provided for exceptions,
amongst which patent rights. In other words, $teute treated patents as monopolies, but
tolerated them by virtue of a specific legal prams Patents were simply degal’ form of

monopoly.

Since that time, the idea that patents were akimdaopolies has been sticky, and has spilled
over IPRs. For instance, the US antitrust caseHaw often referred to monopolies when

7 SeeS.J.R. BostynEnabling Biotechnological Inventions in Europe aihé United States. A study of the
patentability of proteins and DNA sequences witacgl emphasis on the disclosure requiremégpscript
Series, nr. 4, EPO, Minchen, 2001, passim.
18 For a historical overview of the patent systesmeS.J.R. BostynEnabling Biotechnological Inventions in
Europe and the United States. A study of the palbdity of proteins and DNA sequences with speemphasis
on the disclosure requiremeriiposcript Series, nr. 4, EPO, Miinchen, 2001,2 & the references there.
191623, Statute of Monopolies, 21 Jam. 1, ch. 3(E&rf.).
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discussing patentS. In the late XIXth and early XXth centuries, th& Wourts regularly held
that patents were out of reach of antitrust lawspite their monopolistic natufé. This
approach was reversed in the 1930s and 1940s, wWierJS Supreme Court held that
antitrust law applies if a patent holder goes béyire reasonable boundaries of his right (the
so-called patent misusedoctrine)?® With the enactment of an amended Patent Act in
195222 patent rights became stronger, which led in th8é0%9and 1970s to a revival of
antitrust remedies as a means to limit patent sighBut the 1982 judgment of the Court of
Appeals for the Federal Circuit iA.G. v Nortron Corp.again remanded this position by
holding:

“It is but an obfuscation to refer to a patent &g '‘patent monopoly' or to describe a patent as

'the patent monopoly' or to describe a patent asexception to the general rule against

monopolies.*
All'in all, the fact that decades of case-law dsscpatents in relation to monopolies is key to
explain the enduring traction of the patent=monggbeorem. Surely, the EU courts have
been less prompt to categorise patents as monepo¥et, a good deal of the literature on

this subject remains influenced by the US case-law.

3. Practical Reasons why Patents hardly ever lead to a Monopoly.

A number of basic practical considerations adddllynexplain why most patents never lead
to a monopoly in the conventional sef%eFirstly, a number of patented technologies just
never lead to a commercial product. For instasoeje worthless patents never make it to

2 Seee.g., Bement v. National Harrow Co. 186 U.S. #09h (1902): “[tlhe very object of these laws is
monopoly”; Continental Paper Bag Co. v. EasterneP&ag Co. 210 U.S. 405, at 423 (1908): “The pdtamtis
the execution of a policy having its first expressin the Constitution . . .. It is worthy of ndtet all that has
been deemed necessary for that purpose, througbxgierience of years, has been to provide for @iusixve
right to inventors to make, use and vend their itiems. In other words, the language of complet@opoly has
been employed.” For more detaikgeG.S. Rich, “Are Letters Patent Grants of Monop8lyl5 WESTERN
NEW ENGLAND LAW REVIEV¥993, (239) at 249.

2L Seee.g., Henry v A.B. Dick Co., 224 U.S. 1 (1912).

22 Especially tying practices came under fire. It vaasd that misuse of a patent was prima facie exidef an
antitrust violation, even absent any proof of map@wer or any other anticompetitive effect. Sag, éMercoid
Corp. v. Mid-Continent Inv. Co., 320 U.S. 661 (194Mercoid 1); Carbice Corp. v. Am. Patents Dev.rgo
283 U.S. 27 (1931).

ZWhich apart from circumscribing the concept of pamisuse, also introduced a higher thresholdrfeemtive
step (or nonobviousness as it is called in the US)

% Seelemley 2007, at 252.

% Schenck v. Norton Corp. 713 F.2d 782, 218 U.S. B98 (CAFC 1983).

% For a definition of monopoly under antitrust lasee Section 2.



market, like the Dining Table Having Integral DishwasHeissued by the US Patent
Office 2’

Secondly patents with commercial applications generallyegiise to limited markets in the
early days of implementation. And this limits gbatent holder’s pricing power: to grow the
market for the patented product/technology, theeqtaholder must make sure he keeps
prices/fees at a reasonable level. The literaturennovation policy is replete with cases
where patents filed for by universities lead torsacsituatiorf®

Thirdly, as will be seen in section Il, even if there imarket for a specific product which is

based on a patent, the patent owner will in thgelanajority of cases not be able to charge
monopolistic prices and reduce output at will doghte existence of substitutes. If there are
substitute products on the market, a potential boge chose which product to buy, and he
will go for the cheapest product, or for the pradwbich he believes the most responsive to

his needs. That is not only the case for smallegritors, but also for large companfes.

Fourthly, even if (i) the patented technology makes intpr@duct; and (ii) the product is

successful on the market (possibly ending up withoaiopoly position), this is not the end of
the story. Patent law still seeks simultaneouslgricourage R&D dissemination, incremental
innovation and follow-on competition by entitlinget patent holder to make money through

the transfer of his technology to third parties.
Il. The Antitrust Perspective

In the antitrust case-law and literature, judges scholars occasionally assimilate patents to
monopolies. This is unfortunately incorrect (I).the same sense, the argument floats that
dominant patent holders’ strategies would be predynsuspicious under the antitrust rules.
Again, this is wrong. Under Article 102 TFEU, pattdnolders’ strategies are quasr se
lawful (2).

1. In Competition Economics, a Patent is not Akin to a Monopoly

27 SeeM. Risch, “Reinventing Usefulness” (201B)igham Young University Law Revietd 95, 1207.

2 For a detailed insight in thiseeP. Lee, “Interface: The Push and Pull of Patentg’Fordham Law Review
2009, 2225-2235.

% E.g., having a patent for a product which asts gainkiller will not allow the pharmaceuticalngpany to
gain all profits of the patents as such product &l in competition with substitute painkillers eddy on the
market.
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In the economic literature, there are two mainmdgfins of a monopoly. A first definition
centers on market structure (1.1). A second defmifocuses on (price) performance (1.2).

Under none of those definitions, a patent is a@iia monopoly.

1.1. The Structural Definition of an Economic Moalyp According to HYLTON ‘a

monopolist is the single supplier of a gdd8 He adds that a monopoly means thbsence
of competition from other firmMsAnd he takes the graphic example of Aeroflog #irline of

the former Soviet Union.

HYLTON's definition has etymologic roots. In ancieGreek, the word monopoly means a
unique (‘monos, uoévog) seller (‘polein’, mwieiv). In contemporary antitrust law, thsifigle
supplief definition was popularized by the Harvard schaolthe 1950s. It is now the
definition used by the OECD in its Glossary of Istiial Economics terns.

Under this definition, the invalidity of the patemonopoly theorem shines to the eye. In real
life markets, the possession of a patent does matvel into a Single suppliet setting. On
the contrary, a patent holder often has rivalshim rharket for the patented good. Take the
leading handset suppliers Apple, Samsung, Sony, &iidCMotorola. Each owns a gaggle of
patents. Yet all those firms are market rivalheyf compete to supply handsets to fungible
customers. More generally, taken literally, théepg=monopoly theorem leads to the utterly
absurd result that there are as many monopolietheneconomy as patents. In 2011,
approximately 1,000,000 patents were granted adtwssgylobe’® This would mean that

1,000,000 monopolies would have been created watklwThis clearly, cannot be true.

In reality, the sole area where a patent holdarssgle supplier is on the market for his own
proprietary technology. But even if a patent holdehe sole supplier of his technology, this
comes nowhere close to what economists label a podyno This is because patented
technologies may, and often do have, substitut8gveral patented technologies can for
instance compete with one another for a given im@lsapplication®> Take the case of

Lipitor (Pfizer) and Zocor (Merck), two pharmaceati drugs for heart disease and

30 SeeK. Hylton, Antitrust Law — Economic Theory & Common Law EviohytCambridge University Press,
2003, p.1.

31 Seehttp://www.oecd.org/regreform/sectors/2376087.ptlf134: Monopoly is a situation where there is a
single seller in the market

%2 Seehttp://www.wipo.int/export/sites/wwwi/ipstats/en/wipdf/941 2012 section_a.pdf §A.1.2.

% For instance, if someone has an invention forensbal molecule which is used in a pharmaceuticadipct
which is a painkiller, that alone does not mean Hehas a monopoly in the painkiller market, aseahwill be
many substitute products that have the same etettwhich are based on a different chemical madédmn
other words, the patent holder has no monopoliérproduct market.
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cholesterol reduction. Both are covered by distipatents. Yet, they fulfill a similar
therapeutic usage, and are thus seen as compdtimgasives by doctors and prescribing
authorities alike. Patent lawyers generally calths competing patentsn6n infringing

substitute’(for more examples, see box 1 below).

BOX 1 - CONCRETE EXAMPLES OF “NON INFRINGING SUBSTI TUTE PATENTS”

#1. Pantoprozale is a proton pump inhibitor, usaditie treatment of amongst others dyspepsia,
peptic ulcer disease (PUD) and gastroesophagdak réisease (GORD/GERD). It was patented
by Nycomed. Esomeprazole is equally a proton pimhibitor, used for the treatment of amongst
others dyspepsia, peptic ulcer disease (PUD) astlagsgophageal reflux disease (GORD/GERD)
was patented by Astrazeneca. None of the patentittdes a monopoly. In fact, the patents,| or
more precisely the commercial products coveredbypitents, are in competition with each other.

#2. Venlafaxine has been patented in 1983 and isedw(or at least licensed) by Wyeth.
Duloxetine has been patented in 1986 and is owgelibLilly. Both are antidepressants. They
belong to the category of serotonin—norepinephriugtake inhibitors (SNRIs). Citalopram and
paroxetine are equally antidepressants, both bilgrig the family of selective serotonin reuptake
inhibitors (SSRIs). Citalopram has been patentediral 1976. Paroxetine has been patented
around 1973. All four products compete with oneothar. Interestingly, there is not only
competition between products within one category, @so competition between categories,|as
both families, i.e., SNRIs and SSRIs treat sinolaeven identical medical conditions.

#3. Apple and Samsung both hold a number of patehtsh protect technical features of the
operation of touch screens on smartphones. Notleeopatents constitutes a monopoly over the
operation of touch screens on smartphones, amactntioth companies are currently engaged jn a
fierce battle over their respective patent rigtits, the very reason that none of their patents
constitutes a monopoly over that particular fididezhnology.

#4. A fourth and final example is windscreen wipé&rkere are many different types of systems
and blades, and there are hundreds of patentsose trarious systems and blades. None of those
patents constitute a monopoly, but the systemsatgar competition with each other. Once again,
patents do not constitute a monopoly in this figfidechnology.

But this is not all. Patents also may, and ofterhdve, unpatented substitutes. For instance,
Nespresso’s patented coffee pods and machines daogetition from a number of

unpatented capsules.¢, Sarah Lee, Ethical Coffee, Capsul’in, Capsul’ap@®iundo).

Finally, in economic theory, a monopoly implies ertain degree of durability. In this

context, if patent holders are monopolists, they monopolists with feet of clay. This is
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because patents often trigger the proliferationsobstitutes, well before patent expiry.
Economic books are replete with stories documerthagthe grant of a patent paves the way
to the introduction of substitute technologies. I&DN’s patent over light bulbs in 1886
precipitated a surge of patents filings for incaswdat lamps, and the introduction of novel
types of competing, non-infringing electric laniisSimilarly, WATT’s 1769 patent over
high pressure steam technology inspired TREVITHI@K “design arountd WATT's
technology, and invent a new high pressure steaginelf Those stories have been
corroborated by larger scale studies. MANSFIELDve for instance that 60% of patented

inventions gave rise to alternative inventionshia four following years?

1.2. The Performance-based Definition of an Ecorawtonopoly. The leading US scholars

AREEDA and HOVENKAMP consider that amarfi economic monopoly is the power to
obtain a price persistently in excess of the coitipetievel.®’ Economists often summarize
this by saying that monopoly is a firm that hasngigant market power, orgower over

price’.

The patent=monopoly theorem neither holds true utlde second definition. In real life,
patented technologies are not necessarily pricgmeSpatented technologies are valuable,
others are not. The price range for the licensihgatents can oscillate between 0 and the
monopoly level, depending on the value of the paldr technology at hand. Worthless
patented technologies attract marginal licensires¥e Patents over valuable technology

yield lucrative licensing revenue.

In the press, examples of patented technologieshwdrie expensive to practice abound. The
headline-grabbing rant abousdtent troll$*°, which allegedly rein in innovation by6lding-
up’ and ransoming technology implementers, is ansitiation of this. But examples of

3 SeeR. Katznelson and J. Howells, “Inventing-aroundsid’s incandescent lamp patent: evidence of psitent
role in stimulating downstream development”, min2d.2.
% SeeG. Selgin and J. Turner, “Strong Steam, Weak Raten the Myth of Watt’s Innovation-Blocking
Monopoly Exploded'Journal of Law and Economic¥ol. 54, November 2011
% SeeM. Kremer, “Patent buyouts: A mechanism for enegimg innovation” (1998Quarterly Journal of
Economicsl13(4): 1137-1167..
37 SeeP. Areeda and H. Hovenkamp, “Antitrust Law: an Kmis of Antitrust Principles and their Applicatibn
1501 (2002).
% SeeKimberly A. Moore, “Worthless Patents”, (2005) Bérkeley Technology Law Journab21, 1526.
%9 Certain companies have developed a business mbtelying patent portfolio’s and threaten any thiatty
remotely in the same area of technology of the migteotected technology with patent infringemerdirals,
hoping that such third parties will agree with #lsenent payment. These companies are often cgtlatent
trolls” or “non-practising entities (NPE’s), as thdo not practice the technology protected by thtemt, but
merely use the patent as an asset to cash inibgtsing revenues. Research is on-going to dewvisgians to
these patent trolls.
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patented technologies said to be cheap are nommoa either: the patents developed in the
context of the World Wide Web Consortium (“W3C”eafor instance, licensed for fré&in
reality, it is extremely complex to say whether aent entitles its holder to obtain a price
persistently in excess of the competitive leveld am date, those courts and agencies who
have been faced with the issue have often renoutoctake a definitive stance on the issue.

The bottom line is thus: the patent=monopoly theod®es not necessarily hold sway.

In fact, patents are like tangible goods or seszic&€heir price is influenced by a whole host
of factors. In addition to the conventional coastts bearing on any firm (downward
slopping demand curve, threat of entry, buyer powetc.) the following parameters

specifically constrain the pricing power of pathanotders:

» Existence of technology substitutes: as seen pushjipthe pricing power of a patent holder is
mitigated by the existence of patented and nonApadesubstitutes. Such substitutes can arise
from other firms attempts to reverse engineer,dasign aroundpatented technologie®.@,
coffee pads and capsules);

» Pressure of technological complemeritege pricing freedom of a patent holder is cons&din
by the existence of complementary patented techiesp necessary to manufacture a fully
functional product€.g in the smartphone market, the firm that holdsptst over chipsets
must take account of the fees charged by holdersoaiplementary patents over digital
screens, cameras, etc.);

» Presence of countervailing technologies: a pateluten's pricing power will be limited if his
licensee owns patents over technologies that heveods to practice. In this case, he will
need to conclude afoss-licensingagreement. And no royalty will be charged. omplex
industries, cross-licensing is pervasieay( computers, semiconductors and electronics);

» Other factors: a wide array of additional IP-spiediictors limits the pricing power of patent
holders. For instance, in standard setting orgdioizs €.g the 1SO, ETSI, CENELEC),
patent holder must contractually commit to grant Rfeyalty-fre¢) or FRAND (“Fair,
Reasonable and Non-Discriminatdyyjicenses.This brings a limit on patent holders’ ability
to charge supra competitive licensing rates.

1.3. _ConclusionAt this juncture, it has been recalled that theept=monopoly theorem is
false. In reality, whilst patent protection maysias in granting market power, this is
contingent on a large number of factors. And wnlik other areas, the economic literature is
consensual on the fact that patent rights do remtgmonopoly poweper se ** AREEDA
and HOVENKAMP best summarize this:

“a trademark, copyright, or patent excludes otheosnf duplicating the covered name,
work, product (etc.) but does not typically excludals from the market. Accordingly,

“0 Seehttp://www.w3.0rg/2004/02/05-patentsummary.htiany proprietary standards are royalty-free al. we
Examples of royalty-free standards include DisptayPVGA, VP8, and Matroska.

*1SeeM. Lemley, “A Cautious Defense of Intellectual @dpoly with Fringe Competition”, Review of Law

and Economics2009, (1025) at 1030.
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market p%ver cannot be inferred, even presumptivedyn the possession of intellectual

property”.
If patented products or technologies are successfiile market and end up providing some
market power on the patent holder, this is generadt due to the patent right but to other
circumstances such as lead time advantage in bhgrtje product on the market, successful

marketing, better cost-management etc.
2. In Competition Law, Patent Holder Strategies are Quasi-Per Se Lawful

EU law seeks to protect the incentivisation functaf the patent system. Contrary to the
adverse signals sent by enforcers’ sporadic améipadiatribes, the EU case-law has
elaborated a doctrine of judicial deference vissatire patent system. This appears clearly in
the assessment afléminancg where patents just play a marginal evidentiarie (2.1). But
even more strikingly, it is in relation to the ratiof “abusé that a wall of legal constructions
shield patents from antitrust interference (2.2).

2.1. Patents are not Key to establish Dominancéhe EU case-law makes clear that

patents only play an anecdotal role in the assasswfedominance. In some decisions,
patents are relevant. For instance, the Commidssrfound patents to raise barriers to entry
in Intel andIBM.** In other decisions, however, patent neutrality pievailed. IMlicrosoft

for instance, the patents held by the dominant fitayed no role in the analysis.

In reality, market shares and other structuraldigctare king in the assessment. Patents are
just one among the many complementary factors is&zatl by agencies and courts. And
dominance can perfectly be found with or withouiepés.

Of course, patents occasionally play a criticakrml dominance analysis. For instance, in
AstraZenecathe Commission noted thaA ‘factor of considerable importance in determining
dominance in this case relates to AZ's technolagyhe form of intellectual property and
other rights derived from pharmaceutical faif But the Commission cautiously confined its
findings to the pharmaceutical sector, noting thatellectual property rights, in the form of

patents and trademarks are relatively more impdriarthe pharmaceutical industry than in

2 SeeAreeda and Hovemkampuypra§518.
3 SeeCommission Decision, 13 May 2009, COMP/C-3/37.98€&l , OJ C 227 of 22 September 2009, at §856;
Commission Decision, 13 December 2011, COMP/39.@8&, MaintenanceOJ C18 of 21 January 2012, at
830; Commission Decision of 22 December 1987, 787 and 31.48&urofix-Bauco v. Hilti OJ L 65 of 11
March 1988, at §71.
4 SeeCommission Decision of 26 July 2000, COMP/M.18@straZeneca/Novartj<0J L 110, 2004, at §517.
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other sectors*® The specificities of the case were also importafte Commission noted
that the firm under investigation had built patent protectioh that was ‘exceptionally
strond through various tactics, including a clever condiion of trademarks, copyright
protection and design protectidh.Patents were thus not the sole and whole sotinceuket

dominance.

The best pronouncement to date on the role of aterdominance analysis is in reality from
the ECJ. IrMagill, the Court observed that “so far as dominant position is concerned, it is
to be remembered at the outset that mere ownership of an intellectual property right
cannot confer such a position”*7 Again — but this time from a legal perspectiveatemt

dominance.

2.2. Patent Strategies are only Exceptionally Abeisilt is perhaps in relation to the

notion of “abusé that EU law has elevated the highest limitatitmsompetition enforcement
against patentsFirstly, the EU competition rules cannot call into questioe ‘existence of
a patenf?® For instance, Article 102 TFEU provides no ldgasis to discuss thettengtti or
“weaknessof a patent. Validity assessments are for patdintes and courts only, under the

patent rules. Competition law can just apply @ ‘#xercisé of patent rights.

Secondlynot all patent strategies fall within the remfittd) competition law. As long as the
dominant firm acts within thespecific subject mattéror seeks to maintain thee$sential
functior) of the patent, its conduct is presumably lawful.

In Centrafarm v Sterling Drughe ECJ has defined thsgecific subject matteof patents as
the:
“exclusive right to use an invention with a viewntanufacturing industrial products

and putting them into circulation for the first #mneither directly or by the grant of
licences to third parties, as well as the righopose infringemerit$®

This leaves only a marginal subset of patent giresesubject to potential antitrust exposure.

> |dem §518 (quote taken from an OECD report).
“®|dem §519.
47" SeeCJ, Joined Cases C-241/91 and C-242/&io Telefi s Eireann and Independent TelevisiobliBations
Ltd v Commissiofit 995] ECR 743, at §4&ee similarly, ECJ, Case 78/7Deutsche Grammophon Gesellschaft
mbH v Metro-SB-Grossmarketete GmbH & [871] ECR 487, at §16:a“manufacturer of sound recordings
who holds a right related to copyright does notume a dominant position within the meaning of 4eti86 of
the Treaty merely by exercising his exclusive rigtdistribute the protected articfes
8 SeeECJ, Cases 56 & 58/6@onsten and Grundifl966] ECR 299; ECJ, Case 24/@7arke Davis[1968]
ECR 55; ECJ, 238/8AB Volvo v Erik Veng Ltfl1988] ECR 6211 at §88-9.
49 SeeECJ, Case 15/7@entrafarm BV and Adriaan de Peijper v Sterling Binc[1974] ECR-1147 at §9.
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Thirdly, antitrust enforcement is only warranted &xéeptional circumstanced’ And such
exceptions are to be interpreted strictly, to adaeith the old maxim thatéxceptions need to
be interpreted restrictively, not expansivelgnd with other general principles of EU law
such as that rules on property fall within the tatpry jurisdiction of the Member States, not
of the EU>!

In line with this, the case-law pins down the caiodis under which exceptional
circumstances are present. For instance, in oaeldb dominant firms’ refusals to license
IPRs, four demanding requirements must be metni éxceptional circumstancese( that
the refusal: (i) concerns a product or servigedispensableé for carrying on a particular
business; (ii) prevents the emergence ofnaw product for which there is potential
consumer demand; (iii) is unjustified; and (iv)ssch as to exclude any competition on a
secondary marketj>. Similarly, in relation to IPR enforcement stratsy.g. filing for
injunctions or for damages), two demanding cumwatiriteria must be fulfilled to find abuse
(i.e. thatthe enforcement action (i) serves to harass the opposite party; and (ii) that it is

conceived in the framework of a plan whose goal is to eliminate competition).53

In practice, those legal safeguards have served pliepose,i.e. insulating patent holders

from antitrust exposure. To date, anti-patent targi enforcement has remained
epiphenomenal. Even in the area of refusals em$ie — where the Article 102 TFEU case-
law on IPRs is the most developed — there is netaase of compulsory licensing involving
patents. All the cases concern other types of IPR®. copyrights, designs, database
protection, et¢’ This again, brings empirical confirmation thattiiast law follows a

doctrine of restraint towards patents.

2.3. Conclusion In reality, the main concerns oériti-patent competition policy arise
outside of the enforcement arena, in the contexipoficy’ statements. Risks of arafiti-

patent competition policy should thus not be overratékhtitrust enforcement remains a rare

0 SeeGC, Case T-198/98/icro Leader Business v Commissi&CR [1999] 11-3989, §56.
°1 SeeArticle 345 TFEU which declares thafte Treaties shall in no way prejudice the rulesliember States
governing the system of property ownershifeealso Article 17 of the European Charter of Fundatale
Rights.
2 See ECJ, Case C-241/91 P and C-242/®adio Telefis Eireann (RTE) and Independent Tetmvis
Publications Ltd (ITP) v CommissiqMagill), ECR [1995] 743; CJEU, Case C-418/@S Health, GmbH &
Co. OHG v NDC Health GmbH & Co. KE&CR [2004] 1-5039; GC, Case T-167/08icrosoft v Commissign
not yet published.
>3 SeeGC, Case T-111/96TT Promedia NV v CommissioBCR [1998] 11-2937, §55 and following; GC, Case
T-119/09,Protégé International Ltd v European Commissinot yet published.
¥ Seee.g. Ariel Ezrachi and Mariateresa Maggiolino, t&pean Competition Law, Compulsory Licensing, and
Innovation”,Journal of Competition Law & Economijcgol. 8, No. 3, September 2012, pp. 595-614 &0%.
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occurrence, which only happens at a particulartpnoithe life of a market: where the conduct
of a successful firm raises concerns of abuse ofimiance. In practice, the overwhelming
majority of abuse of dominance investigations duetsinvolve any IPRs at alf. Even then,

if a dominant firm leverages its patent power tpleit or exclude rivals, the rewards enjoyed
from its IPRs are so central to the incentivisationction of the patent system that antitrust

liability is only exceptionally in theory — and abist never in practice — triggered.

This notwithstanding, antitrust agencies may expgsespicion at IP in the context of general
declarations, non-binding legal instruments (suslg@delines, communications and notices)
or through other channels (public speeches, podipgrts, etc.). The impact of thisdft law
anti-patent approach is not to be understatedt foay have a practical effect on industries,
standards organisations, courts and non-EU agencies

Conclusion

The term fmnonopoly used in competition law stands miles away frora theaning of the
word used in the context of IPRs. The assertioadarby those who claim that patents equal
monopolies are misguided. They are the joint resfuflistorical ignorance and terminological
confusion.  Moreover, the patent=monopoly theorelso apossibly serves a hidden
bureaucratic agenda, that of limiting patent prixd&cthrough the backdoor, by usieg post
antitrust remedies to alter the protective — angowation-incentivising — patent statutes

adoptecdex anteby elected democratic organs.

Of course, this does not mean that there is noesparcantitrust enforcement in markets
exhibiting patented goods/technologies. For insarsome Strategi¢ patenting practices
are increasingly scrutinized, possibly for goodsmea Those strategies come under exotic
labels, such aseter-greeninty “patent privateering actioris“trolls”, “thickets.*® As the

Vice-President of the European Commission recessig:

“a healthy system for the protection of intellectoiperty creates incentives for researchers
and inventors granting them exclusive rights — imitbertain limits — for the commercial
exploitation of their findings. But the system &&nabused, which can be particularly harmful
for the economy. This is why we want to preventrdrel we can observe in certain industries
toward the strategic use of patents as a meantktrompetitioh >’

5 SeeM. Lemley, “A new balance between IP and antitiu$8 Southwestern Journal of Law & Trade in the
Americas 2007, (237)at 249.

See EC Pharmaceutical Inquiry, Final report 8 July 200 can be found at
http://ec.europa.eu/competition/sectors/pharmacaistinquiry/
>" Antitrust enforcement: Challenges old and new 18térnational Competition Law Forum, St. Galleduhe
2012.
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The fact that strategic patent practices exist Weweloes not imply that the entire patent
system is bad, and that its core incentivisatiorthaaism is broken. Competition is very
valuable, but innovation is probably equally, iftnmore, valuable. There is abundant
evidence that in certain sectors, absence of IRegtion will hamper innovation, whilst the

presence of IP protection will not generally leadat monopoly. That should normally be
sufficiently attractive a deal to defend IP proi@et No one will deny that IP rights bring

costs with them. But it is not a sound policy toadeay with IP rights or at least regulate even
more their use because of these potential negatfeets. Courts and regulators must avoid
throwing out the baby with the bathwater.
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