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Limits of Imports from Economics
into Competition Law

Anne-Lise Sibony

“more economic approach” to EU competition law is generally considered
.pf_ogress. Competition authorities' and scholars alike find competition rules
based on “sound economics” desirable. Yet economics does not always pro-
ide ready-to-use solutions to problems faced by enforcement authorities and
courts. This is why more economics does not always mean better law. At the
¢ry least, improvement of the law through economic import is not auto-
matic. This is particularly true of economic discourse on the goals of antitrust.
Stressing that the sole goal of antitrust should be consumer welfare, for exam-
ple, does not necessarily help clarify the law or make antitrust enforcement
_fnore administrable. This is not to say that economic discourse on goals should
be discarded. Rather, it means that economic input in the legal process—
whether it consists of a discourse on the gozl(s) of antitrust rules or whether it
pertains to other more detailed aspects of antitrust such as the legal rest for a
particular type of anticompetitive conduct—is only a starting point. Economic
insights are not, in and of themselves, soluble in the law. Importing elements of
economnic discourse into the law requires some analytical work, if only because
there may be several different ways to bring those elements to bear on a legal
decision-making process. In other words, choosing the best importing tech-
nique for a given economic insight calls for careful analysis.
"This chapter aims 2t describing these choice-of-importing-technigue is-
sues. It deliberately focuses on Jegal techniques available to import economics
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and does not seek to make value judgments on the imported economic wis-
dom. Of course, these value judgments need to be made and are made by
courts and competition authorities. Clearly, the question of how best to import
any given suggestion stemming from economics only arises when the sugges-
tion is deemed worthy of being imported. These necessary and preliminary
value judgments are outside the scope of this chapter, which focuses instead on
the next and less often explored step in the process of importing economics
into the law. It aims at describing the technical choices courts and authorities
face when they want to import insights from economics. More precisely, this
chapter describes the importing techniques law offers and distinguishes among
them, with a focus on the limits of each technigue.

Interpreting the Law in Light of Economics

Competition law is par excellence an area in which interpretation of the law
is sometimes modified in order to take Into account insights from economics.
Judicial interpretation of the law may incorporate elements borrowed from
economics in several different ways. One reason why it is useful to try to dis-
tinguish them is that different interpretive techniques may display different
properties with relation to legal certainty, flexibility, and administrability and
therefore lend themselves to trade-offs.

While a general theory of importing techniques and their properties is
outside the scope of this chapter, it may be useful, for each importing tech-
nique used in the field of competition law, to look at the following three
properties: the degree of legal change it implies, the flexibility it affords, and
its fidelity to economic reasoning. The degree of change a new, more eco-
nomic interpretation brings, as compared with a previous, less economic intezr-
pretation of the same legal provision, may be defined as the capacity of the new
interpretation of the law to change the outcome of a case. As courts do not
envisage large changes lightly, it seems fair to assume that this dimension mat-
ters. The greater the change brought about by a new economics-based inter-
pretation, the more thorough the scrutiny it will (or at least should) be subject
to before it is adopted.

The degree of flexibility of an economics-based interpretation 15 the sec-
ond factor to bear in mind when a new, more economic interpretation is
considered. In the present context, flexibility refers to the relative ease with
which it will be possible to change the new interpretation if, after some time,
economics produces an even better insight on the same question. Third, vari-
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‘ous ways in which a given economic insight is incorporated into legal con-
ruction may differ in terms of fidelity to the original economic reasoning.
tial transplant may, for example, result in low fidelity.?

With these aspects in mind, incorporation of economic insights by way of
wterpretation will be analyzed in four steps. The first step is concerned with
"_:.'most basic of imports from economics, namely when an economic insight

ranslates as a mere statement of legal relevance of certain facts. The second
ep deals with an important intermediary operation in the process of apply-
ng-a legal concept, namely regrouping various relevant facts. The third step
lyzes a final product of interpretation—a legal test inspired by econamic
nalysis. This three-step analysis leads to a fourth step, the understanding of
ow a fact that is both economically and legally relevant may be linked to
veral different legal categories. The analysis proposed here uses predation
illustrate a discussion of choice of interpretive technique.

The simplest and single most significant contribution of economics to in-
rpretation of competition law provisions happens when economists call the
ttention of courts to the relevance of certain facts. For instance, economists
1y (in essence), “Judge, if you are interested in ‘dominant position’ you ought
o'pay attention to ‘barriers to entry.””? The European Court of Justice (ECJ),
arly on in its jurisprudence, had been confronted with the question of what
ther factors, besides market shares, were relevant to establish the existence of
dominant position.* Economists helped to name such factors. More generally,
conomists introduce statements in the competition law discourse about the
t.fievance of certain facts, which they call by an economic name. What matters
isnot so much the name, but the attribution of relevance itself. If courts rule
at the facts to which economists refer are indeed relevant for legal purposes,
hey borrow from economics, even though they might use different names.?

+ This elementary importing technique is apt to incorporate fundamental

76 or “incen-

ements of economists’ viewpoints, such as “consumers matter
tives matter.”” Yet, in itself, this technique does not guarantee any particular
egree of fidelity to economic reasoning. Indeed, as long as courts only admit
the relevance of certain facts without stating in the grounds of the judgment
how the relevant facts must be taken into account or why they are relevant.’
legal reasoning remains open ended. It may coincide with or differ from the
economic reasoning underlying the very suggestion, which is incorporated
into legal interpretation.

Market definition is a case in point. Courts in the EU have learned to

admit the relevance of cross-price elasticity for the purposes of defining a
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market, but they keep requiring, as 2 matter of law, that markets be defined
even where it does not make economic sense to do so, because market power
is not at stake.? Legal relevance {of cross-price elasticity) is assigned in con-
formity with the teachings of economics but the overall reasoning (about
why matkets need to be defined) is lost.!”

Rearranging Different Relevant Facts

nowing which facts are relevant for the purpose of applying a legal idez is

ly one part of interpreting a rule. How law rearranges and combines the

ritious relevant facts is essential to further describe the legal reasoning lead-
Admission of legal relevance, as an importing technique, displays a vari- :

able degree of flexibility. One essential factor in this regard is whether courts

ng to a particular outcome. Some ways of grouping relevant facts are very
amiliar. For example, under EU law, in any abuse of dominance case, courts

deem the facts to which economists draw attention merzely as relevant or divide their appraisal in two steps: they will first examine whether the firm
whether they are considered as constituting a necessary condition for applying a 1ds a dominant position in a relevant market and only then will they con-
particular legal idea." If courts deem relevant a fact that economists stress, for ider whether the firm has committed an abuse. At least this is how courts
example recoupment in predation cases, it will be up to the parties to discuss
it, and if they choose to discuss it, courts will have to hear this discussion.
This is much more flexible than if the economically relevant fact is made, by
means of interpretation, a fact that as a matter of law must be established in all :

C45es.

resent the reasoning. Economists had suggested an alternative way of rear-
.an.ging facts: look first at whether there is a restriction of competition (this
would take market power into account) and then at whether the conduct at
take may be justified.' Essentially the same facts were to be taken into ac-
-ount under this proposal and under the then and current legal approach. Yet
Considered from the vantage point of legal change, admission of relevance t 1s beyond doubt that rearranging the same relevant facts in a way that de-
presents two noteworthy characteristics. First, it is a very ordinary legal tech-

nigue; indeed. assigning relevance to facts is what courts routinely do when

arts from the traditional and familiar two-step approach would have been
egarded as a radical change had this part of the proposal been adopted.™

they interpret a rule. Because the technique is so common, it represents an easy “However, translating economic insights by adopting a particular way of re-
and convenient way to incorporate ¢conomics into the law. If a suggestion arfanging relevant facts does not necessarily upset legal categories. [t only does
emanating from economists that certain facts are relevant seems convincing
to a court of law, the court will face no technical difficulty in accepting it.

Second, this technique may result in varying degrees of legal change. Adding

o when, as in the previous example, courts call into guestion an established
tructure of legal reasoning. When, on the contrary, courts weakly structure
egal assessment, intermediary notions borrowed from economic analysis con-
one relevant fact, like barriers to entry, to an already long list of criteria con- ribute to enhancing legal certainty by giving a better defined structure to
sidered relevant for assessing dominant position may alter the outcome in egal assessment. The phrase “intermediary notions” used here is not intended
only a few cases, especially if factors already taken into account capture part of :
what economists call barriers to entry. Yet the additional precision of naming

relevant facts also may result in considerable change of the rule. If, for exam-

o suggest that some notions possess an intrinsic characteristic of intermediari-
ness; it aims at describing a particular legal use of some notions as marking in-
termediate steps in an overall assessment." Examples include “margin squeeze,”
ple, in order to make a case of financial predation, what a party needs to es-
tablish is not that the alleged predator has deeper pockets than the alleged

‘leveraging effect,” or “overlap.” These are notions that are not to be found in
the legal provisions themselves but may command a step—modest in the case
prey, but rather that it has unequal access to financing,'? it clearly makes a of overlap, very substantial in the case of margin squeeze—in the appraisal of
difference, as courts will have to look at a different set of facts altogether (such

as how firms interact with banks). Thus, one crucial element in assessing how

a'unilateral conduct or of a merger.

Incorporating an element of economic analysis as an intermediate step 1n
much 2 new admission of relevant facts changes the law is how the various | 1 legal decision is of practical significance not only because there are many
relevant facts are linked. examples of economic notions used in this way in competition law but also
because legal disputes are organized around intermediate findings. Such find-
ings constitute the pressure points on which lawyers concentrate their argu-
ment when a case is litigated. When economic notions are used in this way,

they therefore provide the very structure of legal argument.
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This importing technique is characterized by a good degree of fidelity to
economic reasoning, precisely because it helps focus the legal debate on eco-
nomically significant poines. Its main limit is low fexibility. Once a certain
structure of legal argument becomes enshrined in legal practice, it solidifies

as law and becomes hard to change. As noted above, in terms of intensity of

legal change, inidal adoption of a new way to rearrange facts inspired by eco-
nomic analysis will represent a fundamental, and possibly unacceptable, legal
change if traditional distinctions are upset. On the other hand, it may be per-
ceived as a small change and a clear improvement if it helps order multiple
relevant facts in an assessment method that is more structured than current
court practice.

Legal Tests

Coining a legal test is the ultimate importing technique-—it builds on the two

technigues previously outlined and constitutes an improvement on both of

them. A legal test based on economic analysis incorporates statements of rele-
vance about all economically relevant facts and explicitly regroups those facts
in meaningful bundles tied around intermediate economic notions. It also does
more, in that it explicitly ties the bundles together. In other words, a legal test
is a structured and complete statement of relevant facts, The test gives the
structure of a correct answer to 2 legal question (such as “is this predation?”).
Legal tests are a first-best among importing techniques. Because they
consist of an articulated set of questions, they usually translate economic rea-
soning with a good degree of fidelity. A legal test also offers 2 good degree
of legal certainty as it makes assessment of facts more predictable. However,
precisely because adoption of a2 new, more precise, economic-based legal test
is generally considered progress {although there may be disagreement about
the best test), legal tests may not be changed easily. One limit of this tech-
nique is, therefore, that it is characterized by a low level of flexibility.'® This
is why it is essential to get the test right in the first place. A second limitation
of legal tests is that, once adopted, they lend themselves to mechanical ap-
plication, without regard to why specific facts are legally relevant. It is of course
the specific virtue of legal tests to act as a checklist for the fact finder. Yet this
may result in the reasoning underlying the test being lost and, if the test is
less than perfect, in unsatisfactory outcomes.”
This risk of crystallization may be overcome by active attention of courts

to the meaning of their findings in the specific context of the case, as opposed
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0 a box-ticking attitude. For example, in its Impale judgment, in which the

ourt of First Instance (CFI) had to assess whether the Commission erred in
'n'c_ling that a merger did not strengthen a collective dominant position, the
urt had regard to the test for collective dominance established in Airtours'®
utalso stated that

‘in the context of the assessment of the existence of a collective dominant
‘position, although the three conditions defined by the Court of First Instance
in Airtours v Commission . . . , which were inferred from a theoretical analysis

-of the concept of 2 cellective dominant position, are indeed also necessary, they

:may, however, in the appropriate circumstances, be established indirectly on the
basis of what may be 2 very mixed series of indicia and items of evidence re~
lating to the signs, manifestations and phenomena inherent in the presence of
“a collective dominant position.™

n this judgment, the CFI did not depart from the Airtours test. It ruled, how-
ver, that this test should not be applied literally. Flexibility is infused in the
est by holding that, if the relevant facts and links between these facts can
¢ ‘established through an analytical detour, due to the circumstances of the
ase, there is no point in insisting that all three cumulative Airtours conditions
¢ established separately. It is enough to establish the analytical equivalence
etween the necessary conditions of that test and the facts of the case. This is
somewhat like saying that, even though the necessary ingredients for a cake,
according to a case law recipe, are flour, sugar, and eggs, the existence of a
ake may be established even though it has not been proven that flour, sugar,
nd eggs were in the kitchen. Those three ingredients may be necessary for the
;ikr: to have been baked, but cake crumbs will also be sufficient evidence that
a cake was there. The reason why the court in Impala can leave the Airtours test
aside is that it does not consist of necessary and sufficient conditions, as would
¢ the case in a perfect test.

Because it is generally hard to identify sufficient and necessary conditions
fora conduct (or a merger) to restrict competition, there are not many fuil-
edged legal tests based on economic analysis.?® Economics produces building
_B_lécks for legal tests but only rarely ready-made ones. This is not necessarily a
bad thing, as conformity with sound economic analysis is not the only require-
ment for a good legal test. It is equally irnportant that economically relevant
facts be linked to existing legal categories, preferably with the right ones.
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‘favor of intent is that this legal category is apt to capture economic analysis
Linking an Economically Relevant Fact to the

Right Legal Category

hen it is framed in terms of strategy. Taking firms’ strategies better into ac-

unt was precisely one of the key recommendations contained in an econo-
Economists, like everyone else, tend to think in their own categories. This is t's report commissioned by the European Commission when preparing
why the link between their reasoning about competition issues does not always the “Reform of [its interpretation of] Article 82.°% It seems hard to find a
have an obvious translation in legal terms. To overcome this difficulty, one pos- ter legal vehicle than the category of intent to do this. Both strategy and
sibility is to import economic categories into legal language. There are many
examples of this. Originally, notions such as barriers to entry, substitutability, or
margin squeeze neither were a part of statutory language nor belonged to com-
mon legalese. They were imported from economics into case law. But adding
new words to the (legal) thesaurus is a translation technique that should only be

used as a last resort. Even where it is appropriate to use it—i.e., when no legal

nt refer to what a firm aims at doing, its objectives, and the means it de-
oir's to reach them. In this sense, they are close enough. Another good rea-
fi ot to discredit intent, from a European perspective, is pragmatic. Under
EU-;iaW, intent does matter, whether economists like it or not, and it is so
htined in the case law that it is hard to imagine a reversal from EU courts
1 this point.2* Although the solution may be second best (Posner’s criticisms
term is adequate to express an economic idea worth importing—it will not e some validity), using intent in abuse cases as the legal locus of where to
stop the need to explicitly link the novel legal category to existing ones. Law is cofporate economic reasoning relating to strategy may be the best we can
a system, and new additions need to be connected to the backbone formed of | o;'taking legal constraints into account.
statutory language and existing case law. Such connection may take many dif- _Giving a legal umbrella to economic reasoning by linking an economic
ferent formas, such as creating a new distinction (e.g., between several types of ! tegory such as a firm’s strategy to a legal one such as intent is a technique that
predation), reversing established case law (e.g., holding that ex ante possibility makes legal change smooth, as, by definition, economics is imported through
of recoupment does need to be established to prove predation), and considering éxisting legal category that already has its place in legal reasoning. Were it
an economically relevant fact (2.g., recoupment) as an indication that a legally - ot for the inappropriate warfare connotation, it could be compared to a Tro-
relevant fact (e.g., predatory intent) has been established.

Such translation issues do not always receive the kind of attention they -

deserve from economists or legal scholars. An example illustrates the type of .

1 horse method for economic content to penetrate the legal sphere without
erting the guardians of the legal fortress.

Fidelity to economic reasoning when using this technique depends on the
discussion needed regarding translation. Intent is a legal category that econo- -
mists and economically minded antitzust lawyers do not like much. Richard
Posner gave a well-known expression to the criticisms directed against intent

hoice of a suitable legal category to incorporate one particular line of reason-
ig. This may be illustrated by considering, for example, the typical economic
soning on the role of recoupment in predation cases, Without a reasonable
as a legally relevant fact for the purposes of assessing monopelization under xpectation of recoupment, it is argued, it is not rational for a firm to engage
Section 2 of the Sherman Act.? Exclusionary intent should not matter, so goes predation. There are at least two ways to link this reasoning to legal cate-
the argument, because exclusionary intent is indistinguishable from competi- oties. First, one can infer that, in the absence of a reasonable expectation of
tive intent.?? An additional argument against including intent among legally oupment, a predation strategy is unlikely (this assumes firms behave ratio-
relevant facts is that evidence of intent is easy to manipulate. Well-counseled ally). In other words, predatory intent is unlikely. Second, one can argue that,
dominant companies will leave no paper trail containing aggressive language, ‘tecoupment is improbable, so is consumer harm. Economists would probably
while less careful ones will be likely to do so. Punishing intent thus will un- nsider that the second link displays a higher degree of fidelity to the origi-
fairly discriminate in favor of polite corporations while not catching harmful 3] reasoning. However, fidelity to economic reasoning is not the only di-
conduct. ension that counts. Arguably, it is more useful to link economic reasoning
While this argument concerning direct documentary evidence of intent is a legal category that carries greater weight. If, for example, the recoupment
. reument is linked to effects, but effects do not matter in actual decisional prac-

e, fidelity will go hand in hand with the ineffectiveness of an economic

convinecing, it may not be decisive. Arguments against intent need to be bal-
anced against the benefits of allowing intent to matter. One strong argument

.
0
|
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argument. In other words, when choosing to which legal category an economic AKZO test, price/cost comparison s an indication of intent (and a decisive
argument should be linked, there may be a trade-off between fidelity to the

original economic reasoning and the actual bearing of the economic import on

one in the case of prices below average variable costs). It follows that under
AKZO, however regrettable this may be, intent is the sole legal criterion.

legal outcomes. '_KZO may be zead to say that, in one case (prices below AVC), intent is in-

Flexibility of this importing technique will depend on how structured the rred from price/cost comparison, while in the second case (prices above AVC

economic content imported into a legal category is. If, for example, a court ut below ATC), the indication of predatory intent, which may be inferred

rom the price/cost comparison, is not conclusive and needs to be comple-

r_ri:énted by additional evidence of intent. In the CFI reading of AKZO, the

30 is an autonomous

rules that predation is one category of abuse and that there are three kinds of |
predation, it will be impossible to prove a case of predation without proving
:J::'iée/cost comparison, borrowed from Areeda and Turner,
legal criterion, while in the reading we suggest, the same economic import

that it fits in any of the three categories. Such rigidity is inherent in importing
a typology. When, however, the imported content is more loosely structured,
linking economic insights to a particular legal category does not necessarily nly has the value of a presumption, as it is {implicitly but essentially) linked
entail 2 rigid legal outcome. y:the legal category of intent. The judgment of the Court on appeal in the
T/_Vaﬂadoo case does not choose between these two readings,™ but it illustrates
‘another manner how a given economic argument may be given several dif-
Choice of Importing Technigue: The Example of Predation erent legal translations.

On appeal, France Télécom {the dominant undertaking accused of pre-
ation) argued that the CFI had erred in law because it failed to recognize

Hat the possibility of recoupment is part of the legal test for predation. In

Predation has been mentioned in this chapter several times, as it is the exam-
ple of choice to illustrate how different importing techniques described thus
far may constitute alternative means when a court considers importing a par- :
ticular economic idea or reasoning into the law. In EU law, the landmark case ence, the appellant invited the Court to align EU law with the U.S. Su-
on predation is AKZ0.%® In this ruling, the Court adopted a price/cost test. me Court in Brooke Group.®* In spite of support of advocate general Mazak
In the Court’s words: ' or this proposition, the Court stuck to its previous case law and refused to
old that the possibility of recoupment had to be established in all cases of

Prices below average variable costs . . . by means of which a dominant under- . o
& Y predation.® It ruled however that the possibility of recoupment was a relevant

taking seeks to eliminate a competitor must be regarded as abusive? [and : . . , .
5 P & [and) act.* Interestingly, the ECJ did not see the relevance of this fact in the same

ght as the U.S. Supreme Court. Indeed, it did not link it with the same legal
étegory. In the court’s judgment, the relevance of recoupment is not linked

prices below average total costs, that is to say, fixed costs plus variable costs,
but above average variable costs, must be regarded as abusive if they are deter-

mined as part of a plan for eliminating a competitor.?® ; .
P P & P ith the assessment of the effects of conduct on consumer welfare. Rather 1t

This test has been considered good law ever since AKZO. What is more, it ¢ems to be linked, again, with the appraisal of exclusionary intent.” The eco-

has been applied as the only valid test for predation. The CFI ruling in Wana-
doc is a case in point. The CFl applied the test literally. It took the test to mean
that, when prices are below average variable cost, price/cost comparison is the .

omic argument according to which it is not rational for a firm to engage in
dation if it cannot reasonably expect to recoup its losses is not seen under
1J law as an argument on which a dominant undertaking may rely to deny
sole criterion; when prices are above average variable cost but below average ° redatory conduct. It is, on the contrary, an argument on which the Commis-
total costs, there are two separate criteria for predation: {1} the price/cost com-~ ion may rely to exclude rationales other than predatory intent that may be

ut forward by an alleged predator.®®

parison and (2) an additional element of intent.”
One reason to disagree with this reading of AKZO is that it does not
make logical sense. Contrary to what the CFI held, intention and price/cost

Some readers of the Wanadoo judgment may think the ECJ turned a sound

conomic argument on its head. Certainly, the Court did not follow the Or-
ganisation for Economic Co-operation and Development {OECD) recom-
nendation to use the possibility of recoupment as a “filter,” i.e., a preliminary

comparison should not be treated as two distinct and cumulative elements, -
both at the same level in the reasoning, As is apparent in the first prong of the ;
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step to assess whether there is a prima facie predation case that deserves further ies of such an assessment, it also clearly denies any relevance to economic ar-

analysis.” [nstead, the Court tried to incorporate the assessment of an ex ante uments on consumer harm, which firms are particularly keen to develop. In

possibility of recoupment in the existing EU legal framework for predation, his sense, the presumption goes against the introduction of a more sophisti-
where it does not readily fit.*® The new admission of relevance does not mod- ted economic approach of consumer harm.
ify the existing legal test, it merely opens more refined discussions on the | ‘In other instances, on the contrary, presumptions may serve to import eco-
likelihood of predatory intent. ofnic wisdom into the law. Even in those cases, presumptions create an evi-
Whatever opinion one may have on the better rule for predation, it fol- - ntiary shortcut and keep some economic evidence out of the courtroom.

lows from the above that all interpretive techniques that may be used to in- i is the rature of a presumption. But unlike the presumption of consumer

corporate an economic argument are not equivalent to one another. Holding * arm based on competitor’s harm, some shortcuts are based on economic con-

that a fact must be established or judging it merely relevant, linking it with nsus This is particularly the case where the element imported from econom-
one legal category or another, adding it as a new prong to an existing legal -

test, or leaving it outside the existing test are choices that lead to vastly differ- .

cs is a perception of what is economically normal (rather than a statement of
evance, an inference, or any other element of economic reasoning). For ex-

ent policy implications. iple, in Tetra, the CFI relied on economic scholarship to hold that conglom-

While interpretive techniques are rich and versatile, they do not constitute | rate mergers do not normally harm competition.** It should be noted that

the whole range of possible legal techniques for importing economic ele coromic scholarly consensus, as used by the CFI in this ruling, plays exactly

ments. Creating a presumption is a technique that constitutes a distinct cate- he'same role as any statement based on common perception of causality in
gory and can sometimes, though not always, serve to import economic input :

into the law,

sther areas of the law. Indeed, the perception of what is normal generally
nstitutes the basis for a presumption. For example, courts will presume that
meone who has been convicted of controlling prostitution for gain, and who
oves unable to account for the origin of his revenues, derives part of his rev-

Presumptions nues from his illegal activities. In much the same way as a general rule based on

Presumptions are to be distinguished from interpretation of the law in that oimon (or judicial} experience, 2 statement about what normally happens with

they relate to proof. Questions of proof arise only once the law is interpreted onglomerate mergers is used as a basis for a presumption. The only difference
and what needs to be proven has thereby been made clear. Only then does it ' that, instead of being rooted in common sense, the statement about normalcy
make sense to ask how required facts may be proven and whether a presump- . at is being incorporated in the judgment is based on economic literature.
tion will lighten the burden of proof bearing on one party. This part of the Tetra ruling has given rise to much discussion because it
In competition law, presumptions may act either as barriers to economic as ‘been read, initially by the Commission, to relate to standard of proof.
imports or, on the contrary, as vehicles for importing economics. EU case law “his is probably due to the fact that the CFIl, after stating that conglomerate
on abuse of dominance offers a good illustration of the first phenomenon. ergers normally do not harm competition, went on to rule that “the proef
Economically minded commentators have long insisted that consumer harm :éﬂti-competitive conglomerate effects of such a merger calls for a precise
should be established for a unilateral conduct to be found abusive and have :
now been heard by the Commission.® The Court, for its part, has ruled that

consumer harm may be inferred from alteration of the structure of the mar.

vamination, supported by convincing evidence, of the circumstances which
egedly produce those effects.”* On appeal, the Court confirmed the CFI
dgment and held that, contrary to what the Commission argued, the CFI
ad not raised the standard of proof. According to the Court, it had “merely

ket,*® and this presumption is still good law.* Even where consumer harm is
required (i.e., under Article 102, subparagraph b),** it is, according to the case drawn] attention to the essential function of evidence, which is to establish
law, enough to show competitor’s harm. Such a presumption spares competi- nvincingly the merits of an argument.”*® In other words, the standard of

tion authorities and parties the burden of a fact-based assessment of consumer O_Df being constant (and not named in EU law), it takes more evidentiary

harm.*® While this may make practical sense, due to the considerable difficul- flort to establish a fact that is held to be intrinsically improbable, such as the
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harmful character of a conglomerate merger, than it would to prove to the nito the courtroom. This may be facilitated where provisions for amicus curiae

same standard a fact that is intrinsically more probable, such as the harmful . o intervene exist, which is not currently the case before EU courts.
effect of a horizontal merger. This distinction between a variation of the stan-

dard of proof and a variation of evidentiary burden under a constant standard
“here are various legal techniques to import insights from economics into the

aw, Most of them relate to legal interpretation, but economics may also be
néorporated into the legal decision-making process at the stage of proof
trough presumptions. While economists who advocate a particular idea
ften consider that it should translate to a new legal test, there are several dif-
erent ways for a court or competition authority to take economic insights

of proof has been aptly captured by Lord Hoffman in 2 now much quoted

opinion.*’ As Lord Hoffman explained, it takes more evidence to convince
a court that one has seen a lioness in Regent’s Park, than to convince it to the ’
same standard that the animal seen in that urban park was an Alsatian.*® In
much the same way, it takes more convincing evidence to prove to the reg-
uisite standard that a2 conglomerate merger harms competition than to prove &

that a horizontal or vertical merger has the same effect. mt_b account. Not all techniques are interchangeable. For example, creating a

Tetra is therefore not about the standard of proof. It is about a presumption - resumption is particularly suited when the borrowed element is a judgment

or economic normalcy or economic causality. For other types of imports,
ch as statements of relevance or other elements of an analytical framework,

that alleviates the evidentiary burden of a party and, conversely, increases that °

bearing on the Commission. This presumption is based on a perception of eco- ¢ :
veral importing techniques may be available. As the discussion on the case

aw on predation illustrated, the choice between these competing techniques
s neither obvious nor always explicit. The purpose of this chapter is to high-
ight some of the issues at stake in these technical choices. These issues have re-
ce1ved less attention than choices between Type I and Type II errors. They de-
serve more attention from scholars and courts, as choices of importing technique
influence the magnitude of legal change caused by an import, as well as future
flexibility of legal rules, which is an important dimension when economics is
fﬁe source from which the law borrows. On a more theoretical level, these tech-

nomic normality. More generally, presumptions as an importing tool seem !
particularly suited to incorporating exactly this kind of statement, relating to

what normally happens.® Wher a presumption is, as in this case, based on eco-
nomics, one can observe that economic theory {Father than empirical observa-
tions) plays the same role that common knowledge does for ordinary presump-
tions, namely that of authority for a judgment on normality or on causality. |
As there is no common expecience of economic causality, this does raise
questions about how courts are satisfied that something really is “normal” ;

economically.
nical choices also factor into the interaction between the law on the one hand

and economics as a science on the other, as they display different levels of fidel-
ity of the legal transplant to the original economic element. As there is only a
limited set of legal techniques, choices faced by courts when they consider
é&opting an element of economic analysis may boil down to trade-offs between

The natural advantage of presumptions as compared to other inporting -
techniques is that a true presumption is rebuttable. If a presumption based on .
economics 1s at odds with facts that can be established, it may, like any pre-
sumption, be reversed. This possibility to check against the facts of a case a
general statement borrowed from econormics (i.e., economic theory more |
often than empirical observations) avoids complete crystallization of possibly : the respective limitations of available importing techniques.
false economic consensus. In this respect, it displays more flexibility than a
substantive rule. This being said, it will often be hard to prove against a pre-
sumption. Some presumptions may be so enshrined in judicial practice that
one may wonder if they are still rebuttable. In EU law, the presumption already
mentioned, that consumers are harmed when market structure is altered, is a
case in point. This example also shows that, in order for presumption to be
based on sound economics, or what is generally considered sound economics
at any given point in time, there ought to be a way to challenge presumption
and introduce state-of-the-art scientific--or, better still, empirical—argument




